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Last year’s preface was written in Covid lockdown. So was this year’s. I am typing this
on a momentous day - the Law now permits people to hug each other again. Just
yesterday the peak of intimacy was shouting “you’re on mute” at another participant in
a video conference. Assuming the UK now “unlocks”, and the hose of Government
financial support is quietly turned off, we are about to discover the extent of Brexit
and Covid’s combined impact on the economy. At the end of March 2021 4.2 million
people were furloughed from their job. From the introduction of the furlough scheme
until 14 April 2021 payments had been made in respect of a cumulative total of
11.5 million jobs.
For a period, Employment Tribunals were closed to hearings. A backlog of cases began
to build ominously. The new President, Barry Clarke, was faced with the daunting
responsibility of keeping cases flowing through the system. The Tribunal adapted
quickly. It embraced hybrid and fully remote hearings and even set up a “virtual region”
which enabled judicial resource to be allocated to the regions that were in particular need.
Exceptional work by administrative staff and the tribunal judiciary preserved access to
justice. They deserve every scintilla and more of the praise that they have received. There
were some unexpected benefits. Case management turned out to be very well suited to
remote hearings and it is difficult to see why in person hearings should become the norm
again. Removing travel from the equation meant that there was a very substantial increase
in representatives being prepared to take on hearings on a pro bono basis.
One other unexpected benefit of virtual hearings was the opportunity it afforded
Employment Lawyers to scrutinise the home furnishings of the Justices of the
Supreme Court. The Court has again been making significant contributions to
Employment Law with the case of Uber BV and others v Aslam and others [2021] UKSC
5 being the standout. It was concerned with whether Uber drivers were “workers” for the purpose
of certain statutory protections, including those found in the Working Time and National Minimum
Wage Regulations. There was some surprise that permission was given by the Supreme Court and
some speculation as to how the Justices might find yet another way of formulating the test for
worker status beyond saying, in effect, “it depends”. The definition has proven problematic partly
because its various statutory incarnations incorporate reference to the obligations which the
individual undertakes in the relevant underlying contract. This has led to Employment Tribunals
treating the contract terms as at least the starting point for analysis and the rise of an industry in
creative drafting of contracts with a view to keeping those engaged just outside the scope of the
statutory protections. Whilst there is a great deal more to the decision (which is covered in detail
by Tom Ogg in EMPLOYEE, SELF-EMPLOYED OR WORKER (16)) what caused Employment Lawyers’ eyes
to bulge was that the Court’s indication that it was wrong in principle to treat the written agreement
as the starting point when determining whether the individual is a worker. Instead, the starting point
is to consider the protective purpose of the relevant employment legislation. The purpose of the
legislation at issue in Uber was (to quote the Court’s press release) “to give protection to vulnerable
individuals who have little or no say over their pay and working conditions because they are in a
subordinate and dependent position in relation to a person or organisation which exercises control
over their work”. The fact that the legislation precludes contracting out weighed on
the Court’s mind.
The Court’s focus on the protective purpose of the legislation gave hope to the claimant
parties in Royal Mencap Society v Tomlinson-Blake [2021] UKSC 8 (see PAY – I: PAYMENTS,
PAY STATEMENTS AND MISCELLANEOUS STATUTORY PAY RIGHTS (35)). The case was concerned with the
minimum wage entitlements of those whose job requires them to “sleep in” at their place of work
in order to be available in the event that an issue arises for them to deal with. Ms Tomlinson-Blake
was a carer. She wanted to be paid at the NMW rate for the entirety of her shift. Mencap suggested
that she should only be paid at that rate when awake for the purpose of working. The issues require
a close analysis of the Regulations and the position taken by the Low Pay Commission in a report
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submitted before the regulations were first issued. Over-simplifying, the Regulations require pay
for both work and being available for work. However, where a worker relies on being available for
work as the basis of their entitlement, they are disentitled by a provision that says, in effect, that
there is no right to treat hours as time work if they are permitted to sleep and are not awake for
the purposes of work or, separately, if they are at home. The EAT had evaded some of the adverse
consequences for the lowest paid members of the economy by treating some sleep-in shifts as work
rather than availability for work. If it was not an “availability” case, the exceptions would not apply.
The Supreme Court deprecated that approach effectively reasoning back from the statutory
exception to the extension of entitlement to conclude that it cannot have been intended that sleep-in
shifts would count as time work. The ramifications of the decision are yet to be fully mapped out.
Of particular concern, given the move to home working precipitated by the Covid crisis, is the impact
of the exception that focuses on being available for work whilst at home.
The legal consequences of Brexit continue to emerge. Ben Mitchell has extensively
revised EUROPEAN UNION LAW (24) to provide a clear and up to date explanation of what “retained
EU law” is and how it affects Employment Law. Individual chapters have also noted the specific
impact of Brexit on their subject matter. One obvious consequence will eventually be a reduced
significance for decisions of the European Court of Justice. As one projectile in a volley of parting
shots the ECJ has given us ISS Facility Services NV v Govaerts C-344/18 (see TRANSFER OF

UNDERTAKINGS (53)) which has boggled more than a few minds by raising the possibility that where
an undertaking fragments on transfer an affected worker may end up with more than one new
employer.
During 2020 the Supreme Court lost Baroness Hale of Richmond and Lord Wilson of
Culworth to retirement. Both played significant roles in recent Employment Law
decisions. Both combined great intellectual rigour with a robust but kindly welcome to
those who appeared before them. I still wince a little at Lord Wilson saying “You’ll have
to do better than that” to me during the Mencap hearing, but I got the chance to do so
because he was characteristically open-minded and willing to see the best in an
argument. The same could be said of Baroness Hale. She has consistently been the
champion of equality and the enemy of a bad point. Sadly, the court also Lord Kerr who
presided in Mencap. He had an unerring eye for a point of principle which, somehow,
managed nevertheless to twinkle in exchanges with Bar. At the time of writing the
hearing in Mencap is still available to watch on the Supreme Court website. The way in
which he presided in that case is a model to all judges and if lockdown has meant you
have run through every box set available to stream you could do a lot worse than to spend
and evening watching him at work. May he rest in peace.
This year has seen the Employment Appeal Tribunal further strengthened by the arrival
of HHJ Tayler. James Tayler was a star of the Employment Bar before taking up sitting
full time at London Central Employment Tribunal. He proved himself a rigorous and
effective first instance judge. His early reported judgments in the Appeal Tribunal
demonstrate a commendable determination to clarify principle and provide useful
guidance for tribunal litigants which may well stem from his time on the front lines. It
is hard to imagine a better appointment.
Chambers lost Eldred Tabachnik QC during the pandemic. It is difficult to know where
to start when describing him. Any attempt to capture his influence and his achievements
in a manner that truly does justice to his legacy is doomed. He was one of the most
significant figures in the early development of Employment Law as a discipline. He was
an advocate so consummate that even opponents found themselves at least half-
persuaded. He was a devoted father, a champion of human rights and much-loved and
widely-respected community leader. Perhaps the best measure of Eldred is the depth of
the loss experienced by all those who knew him. May his memory be a blessing.
My thanks to the team of contributors who work so hard to keep this work up to date.
My immense gratitude too to all the members of LexisNexis team whose patience has
once again somehow survived the severe testing the herd of contributing cats has
subjected it to.
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The law is stated as at 1 April 2021 with later developments included wherever possible.
We welcome your comments, feedback and suggestions and I can be contacted by email
at sean.jones@11kbw.com and via Twitter at @seanjonesqc.

Seán Jones QC
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