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Introduction
Following months of negotiations, David Cameron presented his new settlement for Britain in Europe.
With the deal now signed and the battle lines drawn, the campaign to decide the UK’s future in the EU has
begun in earnest. Although vehemently divided on the merits of the UK’s membership of the EU, both
Eurosceptics and Europhiles agree that the outcome of the referendum will shape the future of the UK.
As the debate rages across the nation, LexisNexis has been working with industry experts to cut through
the politics and assess the implications for a wide range of legal practice areas. From case law to
legislation, from free movement to the free market, the vote could have dramatic consequences for the
legal sector.
With gallons of ink already spilled over the political machinations, we ask our panels of experts the central
question: What would a potential Brexit mean for lawyers and their clients?

Interviews conducted by Kate Beaumont, Barbara Bergin, Anne Bruce, Jane Crinnion, Alex Heshmaty,
Janine Isenegger, Ioan Marc Jones, Nicola Laver, Jenny Rayner, Jon Robins, Giverny Tattersfield and
Duncan Wood.
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Glossary

ABS Alternative business structure

EURA 2015 European Union Referendum Act 2015

BA 2010 Bribery Act 2010

FA 2006 Finance Act 2006

BNA 1981 British Nationality Act 1981

FCA Financial Conduct Authority

CA 2003 Communications Act 2003

HRA 1998 Human Rights Act 1998

CA 2006 Companies Act 2006

HSWA 1974 Health and Safety at Work etc Act 1974

CJEU Court of Justice of the European Union

LSA 2007 Legal Service Act 2007

CMA Competition and Markets Authority

MDP Multi-disciplinary practices

CPS Crown Prosecution Service

OFT Office of Fair Trading

CRGA 2010 Constitutional Reform and Governance Act 2010

PPB Party political broadcast

CRS Common reporting standard

PEB Party electoral broadcast

DB Defined benefit

POCA 2002 Proceeds of Crime Act 2002

DC Defined contribution

PPERA 2000 Political Parties, Elections and Referendums Act 2000

DPA Deferred prosecution agreement

PRA Prudential Regulation Authority

EAW European arrest warrant

RCB Referendum campaign broadcast

ECA 1972 European Communities Act 1972

RPA 1985 Representation of the People Act 1985

ECB European Central Bank

RUK Rest of UK

ECHR European Convention on Human Rights

SA 1998 Scotland Act 1998

ECtHR European Court of Human Rights

SFO Serious Fraud Office

EEA European Economic Area

SIRA 2013 Scottish Independence Referendum Act 2013

EEC European Economic Community

SPC Supplementary protection certificate

EFTA European Free Trade Association

TEU Treaty on European Union

EIOPA European Insurance and Occupational Pensions Authority

TFEU Treaty on the Functioning of the European Union

EMA European Medicines Agency

UPC Unified Patent Court

EPC European Patent Convention

UNCITRAL United Nations Commission on International Trade Law

EPO European Patent Office

WTO World Trade Organisation

EUA 2011 European Union Act 2011
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A guide to UK referendums
Charles Livingstone, partner in the public law and regulatory team at Brodies LLP, and Douglas
Waddell, solicitor in the public law and regulatory team at Brodies LLP, outline the mechanics of
referendums in the UK.
How does a referendum in the UK work?
UK-wide referendums are governed by PPERA 2000, which sets out a
general procedure for their conduct. However, each referendum still
requires its own Act of Parliament, as PPERA 2000 does not confer any
general power to hold them. Such Acts of Parliament can and do amend
the basic rules as set out in PPERA 2000. The Act will also specify the
question to be asked, on which the Electoral Commission will then give
its opinion.
EURA 2015 provides for a referendum to be held in the UK and Gibraltar
on the question of whether or not the UK should remain a member of the
EU. The question to appear on the ballot is:
‘Should the United Kingdom remain a member of the European Union or
leave the European Union?’
The Electoral Commission regulates the conduct of referendums
under the general remit of PPERA 2000. Political parties, individuals
or organisations who wish to participate in the referendum may also
register with the Electoral Commission as ‘permitted participants’. The
Electoral Commission will then choose the official organisations for
each campaign from among the permitted participants seeking the
designation, and provide public funding of equal size to each.
Official campaign organisations have the right to televised campaign
broadcasts, free postage of a referendum mailshot and the use of rooms
free of charge for public meetings—although this is regulated from
referendum to referendum. EURA 2015 amended provisions of PPERA
2000 relating to financing and official campaigns, seemingly to facilitate
the involvement of a wider range of organisations and giving the Electoral
Commission greater powers over the designation of official campaigns
where there are competing organisations.
Campaigns can otherwise raise money independently, with no limit on
the amount they can raise or that can be donated by any one individual
or organisation. There is, however, a limit on the amount campaign
organisations, political parties and permitted participants can spend.
In the EU referendum, the official campaigns will be able to spend
up to £7m. The amount political parties will be able to spend will vary
depending on their share of the vote at the previous general election,
while other permitted participants are limited to spending no more than
£700,000. Any person or organisation not registered as a permitted
participant may spend a maximum of £10,000. Campaign expenditure
is audited by the Electoral Commission and it is a criminal offence for
campaign spending limits to be knowingly breached.

There are restrictions on central and local government publishing
promotional material during the referendum campaign. Material that
puts forward arguments for one campaign or another, or deals with any
of the issues raised by the referendum, cannot be published by public
bodies within the 28 days leading up to the referendum.
The results of a referendum are counted and announced locally, with
each local authority counting votes in its own area. However, the overall
result is determined nationally and announced by the Chief Counting
Officer, who is the chairman of the Electoral Commission.

What is the history of referendums in the UK?
British politicians have historically been sceptical of referendums due
to the implied conflict with the doctrine of Parliamentary sovereignty
(Clement Attlee called referendums ‘a splendid device for demagogues
and dictators’), although a number of local referendums on the issue
of alcohol prohibition were held in Scottish licensing districts between
1913 and 1976. The first referendum of national significance took place in
1973, when Northern Ireland voted to remain part of the UK rather than
join the Republic of Ireland. As nationalist voters largely boycotted the
event, the vote was almost 99% in favour of the Union on a 58% turnout.
The first UK-wide referendum was held in 1975 on the question of British
membership of the EEC (as it then was). The referendum came about as
a result of deep divisions within the governing Labour Party on continuing
membership of the EEC. In order to avoid splitting his party, Harold
Wilson promised to renegotiate the UK’s terms of membership and then
put the question of continued membership to a referendum.
Once Wilson had his renegotiated terms, Parliament legislated for a
referendum asking:
‘Do you think that the United Kingdom should remain a member of the
European Community (the Common Market)?’
The government, with the support of Margaret Thatcher’s Conservative
opposition, the Liberal party and most of the press, recommended
voting to remain. Though many Labour and Conservative rebels
campaigned to leave the Community, as did the SNP and the Ulster
Unionists, Remain secured two-thirds of votes on a 65% turnout.
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Two further referendums took place in 1979, on whether to establish
devolved assemblies in Scotland and Wales. As a result of backbench
dissent, the Labour government controversially set a threshold
requirement that 40% of the eligible electorate would have to vote in
favour of change. While an overwhelming majority (almost 80%) voted
against a devolved assembly in Wales, in Scotland a narrow majority (just
under 52%) voted in favour. However, as this represented only 33% of
eligible voters, the referendum did not succeed.
No further referendums were held until 1997, when Tony Blair’s Labour
promised a program of extensive constitutional reform. Devolution
referendums were held in Scotland and Wales, and in 1998 votes
followed in London (on an elected Mayor and Assembly) and Northern
Ireland (following the Good Friday Agreement), with all four deciding in
favour of change. The Scottish referendum was unusual in also asking
a second Yes/No question, on whether a Scottish Parliament should
have limited tax-raising powers. The one significant referendum that did
not succeed was in North East England in 2004, where the electorate
rejected a regional assembly (though since 2001 there have also been a
number of local referendums on proposals to introduce directly elected
mayors, most of which were rejected).
There were no further UK-wide referendums until the 2011 vote on
adopting the Alternative Vote (AV) system for UK general elections,
per the 2010 Conservative-Liberal Democrat coalition agreement.
Unlike the previous UK-wide referendum, the main party of government
campaigned for a No vote, and over two-thirds of voters rejected the
change. With the two coalition parties disagreeing with each other, the
tradition of holding referendums where the government is divided on a
constitutional issue was maintained.
2011 also saw a further referendum in Wales on extending the powers of
the Welsh Assembly. While the vote was around 63% in favour, turnout
was low at 35%. This may have reflected the relatively technical nature
of the question asked, as well as the fact that all major Welsh parties
supported the Yes campaign.
Undoubtedly the most dramatic referendum in UK history was the 2014
Scottish referendum, which asked voters ‘Should Scotland become
an independent country?’ and generated huge interest across the UK
and abroad. The importance of the issue and the perceived closeness
of public opinion in the last few weeks combined to produce a record
UK turnout of over 84%. 55.3% of voters said No to the question, a
comfortable (though not overwhelming) majority against independence.
For more analysis, see The Future of the Union.
The latest (and, at present, only) UK-wide referendum on the horizon
brings matters full-circle, with a second vote on the UK’s EU membership
to take place 41 years after the first. The process so far has largely been
the mirror image of the 1975 referendum, with a divided governing party
and a number of rebels among the opposition. Whether the result will
also mirror the 1975 outcome remains to be seen.

Who is entitled to vote in the EU referendum?
There are no general rules on who can vote in UK referendums, and so the
relevant legislation sets the franchise for each referendum. As with the
AV referendum, the EU referendum will use the franchise for UK general
elections—those over 18 who are UK, Commonwealth or Irish citizens and
registered on the electoral roll. However, as with UK general elections,
other EU citizens will not be able to vote.

Are there any peculiarities or quirks about UK referendums?
Legally speaking, referendums in the UK are only consultative and not
binding, as Parliament remains sovereign. Accordingly, Parliament could,
in theory, ignore a referendum result or even legislate for the opposite
outcome. Equally, the UK Parliament could overturn legislation approved
by referendum at any point in the future, as one Parliament cannot bind
another. However, in practice, this is highly unlikely.
Some jurisdictions, such as Switzerland and California, provide for
referendums to ratify or reject proposed government policies of a
relatively everyday nature. However, in the UK referendums are generally
only held on questions of significant constitutional importance. This is
particularly the case where the issue divides the governing party, though
Labour in the 1990s was less divided over devolution than it had been
in the 1970s, and the Scottish independence referendum reflected a
division between governments (the UK and the Scottish) rather than
within them.
Certain other jurisdictions will also impose a turnout threshold or a
requirement for super-majority approval before a referendum can
succeed. While this was done in the 1979 devolution referendums, the
requirement has not been repeated in any subsequent referendum. The
standard requirement now appears to be no more than a simple majority.
The franchise for the EU referendum will be extended to peers, who are
not otherwise entitled to vote in elections to the House of Commons.
The 2014 Scottish independence referendum used the Scottish
Parliament franchise rather than the UK one, meaning Scottish-resident
EU citizens were eligible to vote. So, ironically, EU citizens were allowed
to vote in a referendum on the future of the UK but will not be allowed to
vote in one on the future of the EU.
In the Scottish independence referendum there was initially some
debate over whether the Scottish Parliament had the power to legislate
unilaterally for a referendum. This was resolved at the time by the UK
Government agreeing to grant the Scottish Parliament a limited power to
hold one single-question referendum before the end of 2014. That power
has therefore not only been used but has expired—so any attempt by the
Scottish Government to seek another referendum would face that same
constitutional hurdle.

Any lesser known facts or figures about UK referendums?
Most referendums in the UK have turnouts below that of the average
general election. For example, the 2011 AV referendum had a turnout
of less than 50%, while the 1997 devolution referendums had turnouts
of around 60%—in contrast to around 70% in the 1997 general election.
The two exceptions were the 80% achieved in the 1998 Northern Irish
referendum on the Good Friday Agreement and the 84% in the Scottish
independence referendum, which was the highest turnout ever recorded
for an election or referendum in the UK since the introduction of
universal suffrage.
Of the 13 significant referendums carried out in the UK so far, six have
resulted in a victory for the status quo (or the option closest to it),
while seven have recorded a majority vote for change. In most cases,
however, the official position of the UK Government has been supported,
suggesting that governments do not tend to call referendums unless
they are confident of victory. The only clear exception was 2004’s vote
on a North East regional assembly. The first referendum on Scottish
devolution is something of a half-way house, with a majority of those who
voted approving the government’s proposed change but not the 40% of
eligible voters necessary for the proposals to actually be put into effect.
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Running and participating in referendum
campaigns in the UK
Charles Livingstone, partner, and Douglas Waddell, solicitor, in the public law & regulatory
team at Scottish firm Brodies LLP, discuss the legal requirements in running referendum
campaigns in the UK, including some valuable insights gained from the Scottish
independence referendum.
What are the key legal issues facing the two campaigns on the EU
referendum trail?
In advance of the campaign period proper, the key issue will be
designation. PPERA 2000 gives the Electoral Commission the power to
designate one campaign organisation as the official organisation for each
side. However, at present there are organisations competing for that
designation for the Leave campaign.
There does not appear to be any such jostling on the Remain side,
perhaps because almost all of the major political parties seem set to
back Remain and so will run their own separate campaigns.
The criteria used by the Electoral Commission to designate the official
campaign organisations are:
• how the applicant’s objectives fit with the referendum outcome it
supports
• the level and type of support for the applicant
• how the applicant intends to engage with other campaigners
• the applicant’s organisational capacity to represent those
campaigning for the outcome, and
• the applicant’s capacity to deliver their campaign (including its
financial probity)
The financial question is important, as the official campaign organisation
will not only receive £600,000 in public funding but will also have a much
larger expenditure limit of £7m. Unofficial campaigns designated as
permitted participants can only spend up to £700,000. The Electoral
Commission will want to avoid a situation in which one side of the
argument is hampered because the official campaign organisation does
not have enough funds to reach its spending limit, while other groups
have more money than they are allowed to spend.

In the unlikely event that the Electoral Commission is not satisfied that
any of the organisations seeking to be the official campaign fulfils its
criteria then it can decline to make a designation, which would obviously
have significant adverse implications for that side of the debate.
In addition to the offence of breaching expenditure limits, it is also a
criminal offence for a person to knowingly or recklessly make a false
declaration of referendum expenditure. In an election, a winning
candidate who spent more than the limit could be disqualified, with a
by-election resulting. However, an offence committed in the course of a
referendum campaign will, of course, not result in the referendum being
re-run. If a campaign organisation or permitted participant breaches the
expenditure limits, and a criminal offence has been committed, then
the responsible person nominated by the organisation or permitted
participant (in the case of political parties, the treasurer), or the
participant themselves if an individual, will be criminally liable.
The official campaigns, permitted participants and others taking part in
the campaign will all need to be aware of the limitations on co-ordinating
their activities with others. Under EURA 2015, if one organisation is
spending money in pursuit of a ‘common plan’ agreed with another
organisation, the expenditure will be counted towards the expenses limit
of both parties (unless one of them is a designated campaign, in which
case expenditure by a permitted participant, or an unofficial participant
who does not exceed their £10,000 limit, will only count towards the
campaign’s limit). The aim is to prevent campaigns circumventing the
expenditure limits by channelling their spending through different
groups.
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Has there been any recent case law in this area?
As national and UK-wide referendums are comparatively rare in the UK,
there is no meaningful case law relating specifically to the conduct of
referendums. However, there is some case law relating to other aspects
of referendums, or to other issues that may be generally relevant to the
EU referendum:
• Moohan and another v Lord Advocate [2014] UKSC 67, [2014] All
ER (D) 186 (Dec) concerned the prohibition on prisoners voting in
the Scottish independence referendum. Two Scottish prisoners
challenged the Scottish Parliament’s refusal to allow prisoners to vote
on the grounds that it violated ECHR, A3P1—the right to free elections.
Although the ECtHR has previously ruled that blanket bans on prisoner
voting were contrary to the ECHR, the UK Supreme Court decided that
these rulings (and ECHR, A3P1) applied solely to legislative elections
and so did not apply to referendums.
• R (on the application of Preston) v Lord President of the Council [2012]
EWCA Civ 1378, [2013] 1 All ER 869 concerned an appeal by a British
citizen living abroad who had become ineligible to vote under RPA
1985, having been resident outside the UK for more than 15 years. The
appellant had argued that the restriction was contrary to EU law as an
impediment to the free movement of people. The Court of Appeal
held that the restriction was neither an impediment to free movement
nor resulted in such an impediment.
• R (on the application of ProLife Alliance) v British Broadcasting Corp
[2003] UKHL 23, [2003] 2 All ER 977 concerned the BBC’s refusal to
broadcast an election broadcast by the Pro-Life Alliance featuring
images of aborted foetuses and abortion techniques, on the basis that
the BBC considered that the broadcast was likely to prove offensive
to the public. The House of Lords held that, notwithstanding that the
broadcast was an election broadcast by a political party and that the
protection of freedom of expression under HRA 1998 was engaged,
the BBC was also obliged to refrain from broadcasting offensive
material by statute, and had acted proportionately in refusing
to broadcast. The right to campaign broadcasts is therefore not
unlimited.

Are there any lessons that can be learnt from the referendum on
Scottish independence?
After the Scottish independence referendum, a blogger complained
to the Electoral Commission that the pro-independence organisation
‘Business for Scotland’ had worked to an agreed plan with the SNP. Like
EURA 2015, SIRA 2013 regulated organisations’ ability to co-ordinate
their campaigning through common plans by counting the expenses
incurred under the plan towards each organisation’s total expenditure.
The complaint was prompted by leaked emails from the chief executive
of the SNP regarding the structure of Business for Scotland, implying
that the SNP had a say in the affairs of the organisation, but the Electoral
Commission ultimately found that the two organisations had not in fact
been working together under an agreed plan. However, this is an issue
the various campaign organisations for the EU referendum will have to
carefully consider.
There are also lessons from the Scottish independence referendum
about the need to file accurate expenditure returns with the Electoral
Commission (all items of expenditure over £200 must be vouched for).
A failure to do so can lead to the Electoral Commission imposing a fine,
and organisations on both sides of the Scottish independence debate
have recently been fined for failing to comply with the rules. In January
2016, the Electoral Commission imposed a £2,000 fine on ‘Better
Together’, the official pro-Union campaign, for a failure to supply receipts
or vouching in respect of £57,000 worth of expenditure. The Electoral
Commission also fined the blogger behind the pro-independence ‘Wings
Over Scotland’ blog £750 for failing to file a fully vouched return, and
fined ‘Labour for Independence’ £1,500 for failing to lodge any accounts
at all. The Communication Workers Union was also fined £500 for
incurring expenditure before registering as a permitted participant.
The ‘Better Together’ and ‘Wings Over Scotland’ fines came despite
the Electoral Commission accepting that their omissions were not
deliberate, illustrating the degree of risk for campaigners (including but
certainly not limited to the official campaigns) fail to comply with the
reporting rules.

There were also a couple of cases arising from Parliament’s failure to hold
a referendum on the EU Constitution or the subsequent Lisbon Treaty:
• In R v Secretary of State for Foreign and Commonwealth Affairs,
ex p Southall [2003] EWCA Civ 1002, the Court of Appeal held that
Parliament’s decision not to legislate for a referendum on the EU
Constitution was a non-justiciable matter of political judgment.
• In R (on the application of Wheeler) v Office of the Prime Minister
[2008] EWHC 1409 (Admin), [2008] All ER (D) 333 (Jun) concerning
the failure to hold a referendum on the Lisbon Treaty (despite the
government’s promise to hold a referendum), the High Court held that
the government’s promise did not give rise to a legitimate expectation
of a referendum. Any judgment by the court against the government
would in any case interfere in the proceedings of Parliament, contrary
to the Bill of Rights and the doctrine of parliamentary sovereignty.
Parliament has, of course, now chosen to legislate for a referendum, but
these cases demonstrate the court’s reluctance to interfere with the
decisions Parliament makes on such issues.
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Getting the message out—political
broadcasting in the UK
Paul Herbert, partner at Goodman Derrick, outlines the limits imposed on political broadcasting
in the UK and looks at the liability incurred by broadcasters should the content be considered to
contravene the guidelines.
What are the rules around political broadcasting?

• Plaid Cymru in Wales

There is a long-standing ban on advertisements of a political nature
on television or radio in the UK on the grounds that allowing political
advertising in the broadcast media would give an advantage to the best
financed candidates or parties. This ban dates back to the launch of
commercial TV in the UK in the 1950s and in 2013 it survived a challenge
to the ECtHR.

• SNP in Scotland, and

PPBs, PEBs and RCBs, however, are specifically excluded from this ban
and are designed to offset the differential ability of parties to attract
campaign funds. This free airtime is provided prior to elections and
referendums and provides qualifying parties with the opportunity to
deliver their messages directly to the electorate through the broadcast
media. Airtime for PPBs is provided to the major political parties on an
annual basis.
Parliament, through CA 2003, s 333, has charged Ofcom with the duty
of making rules regarding the allocation, length, and frequency of such
broadcasts, as well as identifying the broadcasters that are required
to transmit them. Similar obligations are imposed upon the BBC in its
agreement with the Department for Culture, Media & Sport and these are
administered by the BBC Trust.

How are PPBs, PEBs and RCBs allocated? Are there any restraints
on what the political broadcasts can be used for?
PPBs and PEBs may only be allocated to political parties registered by the
Electoral Commission and adjudged by Ofcom and the BBC Trust to be
‘Major Parties’. These currently include:
• Conservatives
• Labour
• Liberal Democrats
• UKIP

• Sinn Fein, the SDLP, the Ulster Unionist and the Democratic Unionist
Parties in Northern Ireland
Controversially, the Green Party was not recognised as a major party for
the 2015 general election and therefore was not allocated any PEBs.
RCBs, on the other hand, may only be allocated to organisations as
designated by the Electoral Commission. However, as in the recent
case of the Ukip PPB, there is nothing to stop parties using their PPBs
to address wider issues. For example, issues that might concern the EU
referendum debate. Regardless, this is unlikely to happen unless there is
sufficient unanimity in the party about the issue, so don’t expect to see
the Conservatives using any of their forthcoming PPBs for this purpose.

What, if any, editorial control do Channel 4 and the BBC have over
content of political broadcasts?
Usually broadcasters have ultimate editorial control over the content of
all their programmes, as well as the content of their services. However,
that is clearly not appropriate for PPBs, PEBs, and RCBs. Here, their role is
limited to striving to ensure that the broadcasts comply with the Ofcom
Broadcast Code, the BBC Editorial Guidelines and the general law, since
for all other purposes PPBs, PEBs and RCBs are programmes like any
other.

With the fractured nature of the EU referendum campaigns, how
will the broadcast slots be allocated?
Each referendum organisation, which has been designated as such
by the Electoral Commission, will be allocated a series of RCBs before
each referendum. The allocation should be equal for each referendum
organisation. Hence, there will be equal allocations for the Leave and
Remain campaigns.
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If content in a political broadcast was held to be defamatory or
inaccurate who would be liable?
Although the broadcasters do not exercise editorial control over the
content of political broadcasts, they would be legally liable as publishers
of the content. Hence, their practice is to seek indemnities from the
political parties/referendum organisations in respect of any legal claims
they might be exposed to as a result of the broadcasts.
However, if sufficient grounds exist, broadcasters are able to refuse
to show certain content. For example, in 1997, the UK-based ProLife
Alliance had enough public support to be granted a PEB and submitted
a video that was graphic in nature. The content, which showed ‘the
products of a suction abortion: tiny limbs, bloodied and dismembered,
a separated head, their human shape and form plainly recognisable’,
was said to be ‘disturbing to any person of ordinary sensibilities’. The
broadcasters declined to show the video on the grounds that it could
be offensive or disturbing to a large number of viewers and, therefore,
contravene the harm and offence rules of the ITV/BBC Guidelines.
The ProLife Alliance sought permission for judicial review of the
broadcasters’ decision, which was subsequently refused—this refusal
was later upheld on appeal. (see R (on the application of ProLife Alliance)
v British Broadcasting Corp [2003] UKHL 23, [2003] 2 All ER 977)
Broadcasters have taken a similar approach with regards to the political
broadcasts of the BNP in the past. Channel 5 and the BBC, in 2004 and
2014 respectively, refused to transmit the BNP’s broadcasts on the
grounds they might give rise to racial hatred.
The accusation of inciting racial hatred is one which UKIP has recently
faced with regards to its PPB of early February 2016. The PPB focussed
on the possible future admission of Turkey to the EU and, in the process,
provoked controversy for what were seen to be anti-Turkish and antiIslamic sentiments. Notably this was not an RCB, rather UKIP decided to
use their PPB slot to promote its stance on the EU.
The PPB was shown on both the BBC and ITV, and Ofcom is reported
to have received numerous complaints on the grounds that it caused
offence on religious and racial grounds.
Ofcom are set to investigate the matter, as part of its mandate, and, if
the complaint is upheld, will sanction the BBC and ITV, since they are
the only bodies in this matter regulated by Ofcom. UKIP would not,
therefore, face sanctions.
However, despite the fact that the indemnities normally sought by
broadcasters are primarily concerned with issues of legal liability
and associated costs, in such an instance as this, they might seek
indemnities from UKIP to cover any financial sanctions imposed by
Ofcom in the form of fines.
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Leave or Remain? What the EU referendum
means for arbitration lawyers
Jayne Bentham, partner in the international arbitration group at Simmons
& Simmons, explains that arbitration law and practice is unlikely to be
adversely affected, provided the UK remains sufficiently attractive to
international business.

How could arbitration be affected by the
EU referendum?
If the UK were to leave the EU, there could be potentially wideranging impacts on procedural and substantive laws, which
may affect arbitrations seated in England. Much obviously
hinges on the manner in which an exit is affected. There is a
range of possible ways in which Britain could leave the EU, from
maintaining some form of relationship through either the EEA
(like Norway) or EFTA (like Switzerland), to a complete severance
of ties.
In terms of the effect on arbitration, points of procedural law
may arise—for example, if Britain were no longer bound by the
Brussels I (recast) Regulation (EU) 1215/2012, the English courts
would apply English domestic law to determine jurisdiction
in respect of parallel litigation or arbitrations commenced in
other EU Member States. The English courts may then issue
anti-arbitration injunctions in respect of foreign proceedings
commenced in other EU Member States—something that is
presently prohibited following the ruling in C-185/07: Allianz SpA v
West Tankers Inc.
Conversely, it may be more difficult to have relief obtained in
aid of enforcement—such as freezing orders—recognised in EU
Member States.
The implications for substantive—rather than procedural—law are
too numerous and complex to outline. Not all these substantive
law issues are arbitral—for example, the criminal regime under
competition law, issues on data protection, and questions
over employment law—but there may very well be significant
implications for the substantive determination of issues in
international arbitration and, indeed, in English courts.

What issues currently arise in arbitration
in relation to the UK’s relationship with
Europe?
As well as the points outlined above, there are also peripheral
concerns—namely that arbitration, being international in nature,
lends itself to a sense of collegiality. If the UK were to leave the EU,
it is conceivable that international users might regard the UK as
more insular than its European counterparts, notably Paris.

What are your key concerns about a future
EU referendum?
England has long been established as a leading arbitration centre.
There are a number of factors that combine to make England
an attractive seat, and English law a desirable governing law.
These include the neutrality of the forum, the experience of the
judiciary and practitioners, and confidence in the legal framework
that exists to support the process—both throughout the
arbitration and in terms of enforcement. Anything that threatens
any of those factors is naturally a concern—it remains to be seen,
however, whether an exit from the EU would, in practice, have any
impact on this.

Do you think there are any issues that
may not receive enough attention or
consideration?
It is difficult to identify the precise issues that will arise without
knowing exactly what form of exit would take place. That looks
unlikely to happen before the referendum, as the other EU
Member States, who oppose the UK leaving, are not going to
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engage in a process of setting out what might be agreed if the UK
were to leave. If the UK votes to leave without clarity as to how
that will work, there will inevitably be a period of huge uncertainty
about the UK’s relationship with Europe, which will include
issues such as reciprocal recognition of judgments, but also
substantive law where English law has been shaped by EU law.
That may cause a loss of confidence among foreign parties about
choosing English law for their agreements and the UK as a seat for
arbitrations, even if ultimately there is little real impact.

What would a vote to leave the EU mean in
practice for lawyers in your field?
If there is a general flight of international business from the UK,
this could have a significant impact on perceptions of London as
a seat, and that in turn would have a material impact—over the
medium- to long-term—on lawyers practising in this field.
However, if the UK remains competitive and attractive to
international business, the main impact will be on the legislative
framework. The procedural and substantive law changes could

be far reaching. That may not be a universally bad thing. For
example, some clients may relish the opportunity of securing
anti-arbitration injunctions from the English courts to prevent
parallel proceedings in other EU jurisdictions.

What would a vote to leave the EU mean in
practice for clients in your field?
For UK clients with significant operations in the EU, removing
access to a common market of 28 countries naturally has the
potential to deliver a significant blow.
However, many users of arbitration select London as a seat and/
or English governing law for reasons entirely unconnected to
the UK’s membership of the EU. English law has been the law of
international business for many decades. The English courts
have a long tradition of supporting the arbitral process. These
twin imperatives would hopefully subsist irrespective of the
outcome of a referendum. For these clients, I think that a vote
to leave the EU would have very little impact on their decision to
arbitrate either under English law or in England.
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Leave or Remain? What the EU referendum
means for commercial lawyers

Peter Oliver of Monckton Chambers looks at the possible impact of the
referendum on commercial lawyers and their clients.

How could commercial law be affected by
the EU referendum?
Investment in the UK has already slowed down because of
uncertainty as to whether the UK will stay in the EU. Also, we saw
a dramatic fall in the value of pound the day after Boris Johnson
announced his intention of campaigning to leave the EU. These
events are just a foretaste of what would happen if the British
people vote to leave.

What issues currently arise in this practice
area in relation to the UK’s relationship with
Europe?
Apart from the numerous opt-outs which the UK has been
granted under the EU treaties (eg from the euro, justice and home
affairs), the UK is just like any other Member State. Leaving aside
the opt-outs and the apparent decline in inward investment into
the UK, it is business as usual—for the moment.

Are there any areas of EU law you
would like to keep or expect the UK to
implement?
Yes. This would occur in two ways:
• to sell its goods and services in the EU, British business would
have to abide by the technical standards applicable within the
EU—without having any say whatever in the adoption of these
standards. This would be the case even if it concluded a trade
agreement with the EU, as all European countries have done
• the UK can be expected to apply various aspects of EU law
within its borders, because there is a high degree of consensus
that they should be maintained. Examples include competition
law and public procurement. With time, English law in these
areas would gradually diverge from EU law. In many other areas,
a good deal of current UK legislation based on EU law is likely to
be repealed wholesale or watered down considerably

What are your key concerns about a future Do you think there are any issues that
may not receive enough attention or
EU referendum?
consideration?
The public is very poorly informed (and frequently misinformed)
by the media about the EU. According to a recent poll by the
Electoral Reform Society, only 12% of the population feel well
informed about the issues. No doubt, it is a good thing that such
a high proportion of the electorate recognise this problem.
But sadly, given the complexity of the issues and the nature of
most of our media, there seems little prospect of their being
adequately informed by 23 June 2016.

There are several. For instance, one point which is generally
overlooked is that the UK would have to recruit and train a
large number of officials to do work currently carried out by
EU officials. It is hard to see how this can be done in the time
available (two years, essentially), particularly because many
of the areas concerned are highly specialised. More customs
officials would certainly be needed, as would a large number of
diplomats able to negotiate highly technical trade agreements
with the EU, but also with dozens of other countries (to replace
the current trade agreements between the EU and those
countries). These are just examples.
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Another point that has received insufficient attention is that,
apart from renegotiating treaties, a vast body of legislation would
have to be enacted within the UK. For a start, the Common
Agricultural Policy would no longer be applicable so that the UK
would have to set its own agricultural policy in place—without
subsidies in some shape or form most farmers will go to the wall.
A further point which has received little or no attention is this—it
is one thing to decide not to get married and quite another to
get divorced. Most divorces are messy, and the UK’s withdrawal
from the EU would be no exception, especially because of the
vast number and complexity of the matters to be addressed and
the time pressure. Therefore, the idea that the UK could glide
smoothly into a relationship with the EU such as that of Norway or
Switzerland—or any other trade agreement—is misguided.

What would a vote to leave the EU mean in
practice for lawyers in your field?
It would be impossible to overstate the consequences. The
massive uncertainties generated by such a vote would create a
vast amount of work for lawyers, including a considerable volume
of litigation (some of it against the UK government for failing to
take the necessary precautionary steps). This is good news for
lawyers in the short-term.
On the other hand, commercial lawyers in the UK would have to
expect a significant decline in business due to the reduction in
investment—and not just in the short term.
What is more, from the date of Brexit, UK lawyers would cease
to have the right of audience before the CJEU, and their legal
advice to companies would cease to be privileged in competition
proceedings (the seminal judgment in C 155/79: A M & S Europe
Ltd v Commission of the European Communities [1983] 1 All ER

705 restricts this privilege to the lawyers of Member States).
UK lawyers would only be able to overcome these problems by
becoming members of the Bar of another Member State—which
very few would be able to do.

What would a vote to leave the EU mean in
practice for clients in your field?
For most of them, it would be disastrous—wholesale chaos lasting
several years and a dramatic decline in inward investment for the
foreseeable future. The UK would suffer all the disadvantages
of being outside the EU (eg not having any say in the adoption
of norms and standards) without escaping the aspects which
irk much of the British public at the moment. No doubt, a few
clients would take the view that these immense problems
would be offset by the introduction of more business-friendly
UK legislation on labour law, consumer protection and the
environment.

Any other thoughts?
If the UK voted to leave the EU, Scotland would no doubt hold
a second referendum, which would almost certainly lead to
it becoming independent. This would compound the chaos
further—as well as battling to establish a new relationship with the
EU, r UK would be struggling to negotiate a secession treaty with
Scotland.
In addition, Brexit would create major problems for Northern
Ireland, not just because it would lose very valuable subsidies
from the EU, but also it would open a whole can of worms in its
relationship with the Republic of Ireland—not least the need to
police their common border once again.
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Leave or Remain? What the EU referendum
means for competition lawyers

John Schmidt, partner and head of the competition team at Shepherd
and Wedderburn LLP, looks at the possible impact of the referendum on
competition lawyers and their clients.

How could your practice area be affected
by the EU referendum?
The referendum itself creates uncertainty that leads to scenario
planning at the expense of mainstream business activity. The
main effect, however, would be a decision to leave the EU, rather
than having the referendum.

be bound by EU state aid rules but could become subject to
antidumping/countervailing taxes. In public procurement there
could also develop divergence and, as non-EU members, UK
companies would likely lose equal access to public procurements
across Europe.

Are there any areas of EU law you
would like to keep or expect the UK to
What issues currently arise in your practice implement?
area in relation to the UK’s relationship with
EU laws contained in the treaties are already identical throughout
Europe?
the EU. The same applies to laws contained in regulations. Laws
Competition law is largely derived from EU law. The UK is part of
Europe and of the EU and UK competition law is largely derived
from EU law. It largely runs in parallel with EU law although there
are some areas of exclusive jurisdiction, notably merger control
for certain mergers and state aid. The practice area is therefore
inextricably linked with laws emanating from Brussels and with
the European courts in Luxembourg (and to some extent the
ECtHR in Strasbourg—which is of course not an EU institution). In
merger control, companies generally benefit from a one-stopshop in large transaction and for the possibility of an upward
referral for smaller cases that have an impact in multiple
Member States.

What are your key concerns about a future
EU referendum?
Substantive competition law is unlikely to change as a result of
Brexit as countries worldwide have broadly similar rules and the
economic principles underpinning competition law. Exit could,
however, affect state aid rules where the UK might no longer

derived from directives set a minimum standard across the EU
but allow some divergences within Member States—however, a
large number of directives tend to be implemented in the same
way across the EU. As mentioned above, in competition law the
laws are already largely identical and are unlikely to change.
In utility regulation, the UK is pretty much at the forefront of
market developments as other countries learn from the UK’s
drive to liberalise industries. EU law requires that regulators
must be independent from political influence. Regulatory
independence is a key protection for investors. It also requires
that Member States do not unlawfully discriminate between
companies, thus ensuring that foreign investors are not
disadvantaged against ‘national champions’.
For investors in renewables in particular, EU law provides a legally
binding target for the UK. That target is much more difficult to
change than UK law targets. EU targets underpin significant
investments in renewables because investors know that the
EU target makes it much more difficult for the UK to reduce its
domestic targets and related support schemes.
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Do you think there are any issues that
may not receive enough attention or
consideration?

who do not also possess admission to the Bar of an EU Member
State. This is likely to have an impact on the UK as a centre of legal
excellence in competition law.

There is very little discussion around the terms of Brexit and what
the UK’s relationship with the rest of Europe would look like. Much
is made out of the fact that the same level of free movement
of goods and services can be achieved outside of the EU. The
current situation in Switzerland demonstrates that this is highly
unlikely.

What would a vote to leave the EU mean in
practice for clients in your field?

What would a vote to leave the EU mean in
practice for lawyers in your field?
The EU will continue to lead developments in competition law. In
the past the OFT and now the CMA have had significant influence
within the European Competition Network as an opinion-former
and leader in best practice. This has contributed to a change in
some areas, including the move from the historically German
ordo-liberal dominance test in merger control to a more AngloAmerican significant impediment to competition test. The UK
has also had some influence on other substantive areas (such as
the role of economics in case assessment) as well as procedural
issues. This influence will disappear if the UK were to leave the EU.
The UK’s relationship in this area would most likely be akin to that
of Canada in relation to the US.
UK lawyers are likely to lose rights of audience before the
European courts and UK lawyers’ advice may lose attracting legal
privilege in EU proceedings. This could have a significant impact
on clients’ freedom to access a lawyer of their choice and would
limit some of the work that could be undertaken by UK lawyers

Many companies would feel the dis-synergies that arise out of
not having a one-stop merger process and not having a seat at
that table where significant decisions on industrial organisation
are taken, whether it is the attitude to a GE/Honeywell merger or
to Microsoft or Google. Clients will also face the challenge of how
to deal with the fact that their key UK advisors may lose rights of
audience in the European courts and that their advice may be
susceptible to losing legal privilege protection in EU proceedings.
In the regulated space, Brexit would raise a range of significant
questions. Electricity and downstream gas companies as
well as telecoms companies transfer key personnel to and
from UK operations, and transfer capital in and out of the UK.
This may become problematic after Brexit, depending on the
terms agreed. The EU energy market is becoming much more
integrated physically and economically. The UK now sources
much of its gas via the interconnectors with Europe, and there
is now a significant degree of electricity interconnection with
Europe. The trend is for greater integration. This relies on a
common set of rules against which large capital investments can
be made. The rules also help promote security of supply. The EU
is promoting more integration, and it is generally agreed that this
is essential to promote energy security at an economical price.
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Iain Miller, litigation, advisory and regulatory partner at Bevan Brittan LLP,
looks at the possible impact of the referendum on compliance lawyers.

How could law firm compliance be
affected by the EU referendum?
Lawyers have been at the forefront of the free movement of
services and indeed the first specific EU Lawyers’ Directive
77/249/EC was created as early as 1977. This was followed by
the Establishment of Lawyers Directive 98/5/EC in 1998. The
broad effect of these directives is that lawyers can freely practice
the law of their home jurisdiction across the EU, either on a
temporary or permanent basis. Once established in another
EU jurisdiction, their route to qualification in that jurisdiction is
streamlined.
More recently, the Services Directive 2006/123/EC, which aims to
facilitate the free movement of services across EU borders, has
had some impact on the provision of legal services.
However, there are still some restrictions in the EU legal services
market. In particular, some jurisdictions restrict the type of
business structure that can be used to provide legal services. For
example, many EU jurisdictions require services to be provided
through a partnership. In addition, there are restrictions in
Member States relating to MDPs and legal practices that have
external ownership, known as ABSs.
Self-evidently, where some Member States (such as the UK)
permit MDPs and ABSs, the free movement of such organisations
to other Member States is currently inhibited. This is a matter
of concern at EU level and the issue is likely to be addressed in
due course. Indeed, Ireland is going through changes in legal
regulation, with its own equivalent of LSA 2007. It is very much a
live hot topic and the UK is at the forefront of liberalising the legal
services market.

However, if we vote leave the EU in the upcoming referendum,
the shutters are likely to come down on all of this, and speaking
generally, restrictions on the freedom of movement can only be
seen as a bad thing.
We may end up in an EEA type arrangement with the EU, but
regardless, it would become more difficult for legal firms with
an EU presence and for ABSs operating in EU jurisdictions to
continue to practice in the same way. Although the vast majority
of lawyers don’t work across jurisdictions, some have extensive
networks, and an exit would have an impact on the cross border
legal market.

What issues currently arise in law firm
compliance in relation to the UK’s
relationship with Europe?
The big issue currently under discussion and one that is likely
to be compounded by the imminent new Irish arrangement
mentioned above, is what to do with ABSs. There is a lot of
debate within various European bars as to how their regulatory
frameworks need to change to deal with the creation of ABSs in
the UK.
ABSs are not yet operating across the EU mainly because of
the restrictions, but as a matter of EU law, they will need to
be accommodated in due course. However, if following the
referendum the UK is no longer a Member State then many of
these difficulties abate.
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What are your key concerns about a future What would a vote to leave the EU
EU referendum?
mean in practice for lawyers in terms of
compliance?
Although, in my opinion, we are likely to look over the precipice
and decide not to jump, there is going to be a lot of uncertainty in
the run-up to the referendum and this could have an impact on
the cross-border legal market. Any decision to invest will need
to take into account the risk that the regulatory framework may
change and along with it the cost base.

Are there any areas of EU law you
would like to keep or expect the UK to
implement?
The fundamental point of the EU is the free movement of
goods, services and people. Many EU directives are aimed at
harmonising the regulatory framework and removing barriers to
free movement rather than imposing strictures upon us.

Exit from the EU would throw into doubt a lawyers’ ability to
practice across Member States. They would still be able to do it,
but it would inevitably become more costly. London sits at the
heart of the European legal market and its presence in the EU is
part of that.
If, however, we vote to remain part of the EU, there will be
huge opportunities for expansion. The UK is by far the most
progressive in Europe in terms of reforming the legal services
market and in regulating the sector.
Remaining part of the EU may well enable us to have some
influence in discussing similar structures for other jurisdictions
where this has perhaps been considered less important.
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Leave or Remain? What the EU referendum
means for construction lawyers
Hamish Lal, head of the contentious and non-contentious construction
law practice at Akin Gump Strauss Hauer & Feld (London), looks at the
possible impact of the referendum on construction lawyers and their
clients.

What are the wider issues?
The prospect of an EU referendum is becoming an increasingly
unsettling and concerning one for individuals and companies in
the UK construction industry. A frequently quoted statistic from
the National Institute of Economics and Social Research is that
an exit from the EU would reduce UK GDP by 2.25%, with the
economy damaged particularly by:
• weaker foreign investment
• restricted access to labour, and
• cross-border trading difficulties

• an EEA agreement which currently brings Norway, Iceland and
Liechtenstein into a single market with the EU, or
• a bilateral agreement, which currently exists between the EU
and Switzerland
Such renegotiations are likely to take place within the two-year
notice period that is needed before an official withdrawal.
In the event of a referendum and potential UK exit, certain
aspects of the UK’s construction industry might face significant
and immediate challenges, although these could be affected by
post-exit trading negotiations.

The construction industry could be hit disproportionally. This
is, of course, not to dismiss the counterargument that a UK exit
could eventually cause its economy to prosper, following its
freedom from restrictive EU regulations and successful postexit trade negotiations. However, the short term effects in the
run-up to the referendum and in the aftermath (at least in the
short term), are overwhelmingly negative. In the face of the
UK’s uncertain future regarding a potential exit, its construction
industry can begin to protect itself against any threatening longterm effects by acknowledging and anticipating some of the
immediate challenges it might face at the time of the referendum.

Foreign investment

How could the construction practice area
be affected by the EU referendum?

The construction industry is the largest industrial employment
sector in the EU, accounting for 2.93 million jobs (10% of total UK
employment). The EU freedom of movement currently serves
as a vital resource for the industry’s labour force. However, in the
face of an upcoming referendum, foreign workers in the industry
might begin to consider relocating to other EU countries in search
of greater job security, such as Spain, France or Germany, leaving
the UK’s industry with the challenge of resourcing more foreign
labour workers into the country in a climate
of restricted immigration.

Since there is no precedent in the EU of a country withdrawing,
there is no way of calculating exactly how the UK’s construction
industry might be affected by an exit. The consequences will
clearly depend on what trading agreements would replace the
UK’s EU membership, such as:

The UK’s membership in the EU currently provides it with
access to a market of over 500 million consumers. However,
the significant uncertainty surrounding the outcome of an EU
referendum might cause the UK to become a less attractive
location for foreign (particularly US and Asian) property
investment, with a resulting investment pause and a drop
in pound sterling. This might cause a capital flight as foreign
businesses with the UK as their current European ‘hub’ explore
options for their departure.
Access to labour
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Cross-border trading
The trading and sourcing of construction materials could also
become increasingly difficult for the UK if, following an exit, it is
cut off from its current overseas suppliers and buyers by trading
barriers. This possibility will depend heavily on the government’s
ability to conduct successful post-exit trading negotiations.
Having said this, the UK is perhaps too important an export
market for the EU to make large changes to its current trading
conditions, considering that the UK accounted for almost 16% of
construction contracting value added and 8% of construction
enterprises in the EU-27 in 2010. Although the fact that the UK
is a net contributor to the EU clearly heightens its chances of
securing a free trade agreement with the EU, such post-exit
agreements cannot be guaranteed. In that case, however, the UK
might look to focus on prosperous economies outside the EU, or
engage more closely with organisations such as the G8, G20 and
the OECD.

What issues currently arise in construction
in relation to the UK’s relationship with
Europe?
The EU Procurement Directives are designed to encourage
transparency in competitive tendering throughout the EU by
establishing public procurement rules for public purchases
above the defined thresholds. A UK exit from the EU might make it
more difficult for UK companies to pitch for and win EU projects,
as well as to gain EU investment in major infrastructure and
energy projects. There may also be an element of uncertainty
about the public procurement rules and processes (and the
extent they may be challenged) that may dissuade public
procurement tenderers (given the high levels of bid costs).
On the other hand, the time and costs involved in submitting
bids and complying with the directives may be reduced if more
simplified procurement rules were able to be adopted in the
UK. It is this latter point that is most difficult to predict—this
is because one cannot imagine the complete removal of ‘law
governing public procurement’. Even if WTO ‘standards’ were
not followed there will remain a tangible concern that public
procurement would be regulated by contract law: The Court of
Appeal in JBW Group Ltd v Minstry of Justice [2012] EWCA Civ 8,
[2012] All ER (D) 69 (Jan) shows that the courts would be happy to
review public procurement challenges as contract claims. More
recently, the Privy Council in The Central Tenders Board v White
[2015] UKPC 39, [2015] All ER (D) 75 (Oct) reminds us that even
if there is no statutory framework of public procurement law,
there is a ‘general principle of public law that tenderers for public
contracts should be afforded fair and equal treatment’.
The overarching aims of EU directives are generally well-intended
to promote:
•
•
•
•

transparency
fairness
sustainability, and
environmental responsibility

Many of the safety, environmental and financial laws surrounding
the UK’s construction industry are currently shaped by EU

directives. These directives provide overarching instructions
which in recent years have become increasingly specific and,
in some cases problematic, for the UK construction industry—
particularly given the UK’s stricter approach to implementing
directives compared to other EU Member States.
For example, the Waste Framework Directive 2008/98/EC has
not been overly popular within the UK construction industry—
implemented at great expense and with continuing ambiguity
over how it should be interpreted (which led to further guidance
being issued in 2012), which some see as symptomatic of an inoperable ‘one-size-fits-all’ approach.
The Thames sewerage project, as an example, is underway due to
EU environmental legislation after the UK government was taken
to the CJEU in 2009 for failing to stop raw sewage from pouring
into the Thames, in breach of the Urban Waste Water Directive
91/271/EEC.
However, perhaps UK construction legislation might serve
the industry better if it was unrestrained by EU legislation and
formed with the advice of UK construction experts to ensure
that certain regulations were feasible, which could reduce
expenses and time-costly interpretations. Norway, for example,
receives approximately 350 new regulations from the EU a year
on average due to its EEA agreement, while the UK receives over
1,000 on account of its EU membership. If the UK exited the EU
and shed some of the restrictive legislation that currently affects
its construction industry, there is an argument that it might
eventually become more competitive in world markets.

What are your key concerns about a future
EU referendum?
Legislative gaps
The referendum would introduce the challenge of dealing with
the potential legislative gaps that would follow a UK exit. In the
event of which, EU construction laws would either have to be
replaced or replicated, with the role of the EU Council legislation
taken over by Acts of Parliament, and that of the EU Commission
by statutory instruments. Although this may eventually yield
benefits for the industry (as discussed above), forming such
arrangements would raise legal uncertainties concerning
construction projects and contracts in the run-up to the
referendum.
Relocation of law firms
In the event of an approaching referendum, certain law firms that
service EU countries might consider relocating their European
‘hub’ to other EU capitals such as Paris or Amsterdam. This would
again depend on the trading agreements negotiated by the UK
Government. However, if the UK finds itself cut from the EU single
market and confronted with trading barriers, this would in turn
threaten London’s claim as the world’s financial capital, drawing
legal services away from the country after their EU clients.
Extensive due diligence
More extensive risk assessment may be required in the drafting
of contracts in order to accommodate the potential outcomes
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of an EU referendum. One consideration might be whether
or not certain contracts would have to be terminated as a
result of a UK exit, since some companies might consider such
contracts to be no longer required or desirable for them in such
an event. Contracts might begin to feature terms that deal with
the consequences of a UK exit, such as clauses relating to force
majeure or the right to terminate on notice.
Interpretation of pre-existing contracts
Contracts already made between companies in the construction
industry might lead to legal difficulties when the parties consider
the post-referendum interpretation of certain clauses. For
example, lawyers may have to consider how an obligation
to comply with a specific piece of EU legislation would be
interpreted after a UK exit, or what might happen if at the time
of a contract EU law was part of English law, but at the time of
performance it no longer was.

Are there any areas of EU law you
would like to keep or expect the UK to
implement?
The UK will probably introduce its own domestic public
procurement laws, likely based on existing EU laws and
thresholds. EU state aid rules would go. It may make sense for the
UK to introduce some form of domestic UK state aid law based
on competition law, monitored by the CMA. Such laws would
also need to be consistent with WTO rules (and whatever the
Transatlantic Trade and Investment Partnership says, should
it be signed, ratified and implemented). One would expect a
Conservative government to relax certain labour/employee rights
laws which stem from EU law—for example, the Working Time
Directive 2003/88/EC, and rules on holiday pay.

What would a vote to leave the EU mean in
practice for construction lawyers?
They would need to check clients’ contracts for:
• force majeure clauses
• definitions of the EU

• whether clients were still free and able to partner with local
firms in construction projects in the EU
We think any impact would mainly be for those lawyers
focused solely on UK construction (where for a period there
may be a downturn) or projects elsewhere in the EU (where
UK construction lawyers in theory may seem less attractive)—
although, presumably, English law and the English courts will still
be an attractive option for contracting parties.

What would a vote to leave the EU mean in
practice for clients in construction?
The primary risk seems to be a shortage of access to skilled
labour if the UK manages to do a trade deal with the EU that limits
free movement of people. Conversely, a relaxation of labour laws
for employees already here may benefit clients.
Don’t expect a material impact in practice on importation of
raw materials/supplies from EU Member States. There is likely
to be some sort of free trade deal put in place and the UK is too
important a market for EU suppliers to avoid.
We would expect the UK generally to be seen as a stable
environment for investors in and contractors for infrastructure
projects, meaning that, in the medium- to long-term, those
projects here would continue and remain attractive to foreign
investors and contractors.
There could be an issue if the UK became isolationist/
discriminatory towards non-UK firms (we doubt it would,
however).
There’s no real concern regarding restricted access to EU
markets, albeit if clients are active in the big infrastructure
projects in, say, eastern Europe some of these may be harder to
access. Much will depend on the content of trade agreements
entered into by the UK with the EU.
Clients may be able to access greater state funding from the UK
as a result of a relaxation of state aid rules, although WTO rules
would remain in place. Advantages could include the UK having
greater scope to give targeted tax breaks to UK construction
companies.
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Leave or Remain? What the EU referendum
means for corporate lawyers
Glafkos Tombolis, corporate partner at Kemp Little, and Simon Charles,
corporate partner at Marriott Harrison, look at the possible impact of the
referendum on corporate lawyers and their clients.
How could the corporate area be affected
by the EU referendum?
Glafkos Tombolis (GT): It is likely to have a negative impact on
inbound and outbound European M&A activity. In particular, UK
bidders will think more carefully about acquiring a target business
based in the EU without the benefit of the legal and regulatory
regime that currently applies. A good example of a sector where
the impact of a UK exit would be strongly felt is financial services.
Simon Charles (SC): CA 2006 and the secondary legislation
made under it have been hugely dictated by various directives
coming out of Brussels. The various Company Law Directives,
the Accounting Directives (78/660/EEC and 83/349/EEC)
and the Shareholder Rights Directive 2007/36/EC are all highly
relevant. I cannot see the government rushing to bring out a new
Companies Act were the UK to withdraw from Europe, however.
Perhaps the more burdensome and uncertain provisions of CA
2006 might be amended to move away from the European social
model of drafting (for example, in relation to directors’ duties)
and back to more familiar black letter law which better reflects
the operation of companies in England and Wales. However, CA
2006 was widely consulted on before it was enacted so perhaps
there would be fewer changes as to the statutory directors’
duties than people might be forgiven for hoping for.
I can’t see basic matters such as shareholder rights and audit and
accounts sections being rolled back. Financial services regulation
has been the subject of significant harmonisation efforts across
the EU and indeed the EEA—to roll back from that would be
a challenge. Passporting of UK authorised firms into the EEA
where there is compliance with the Single Market Directive is of
tremendous importance. The consequences for UK companies
under the Markets in Financial Instruments Directive 2004/39/EC
could be considerable as they would potentially become ‘third
country’ status companies. The effect on insurers, investment
firms, asset managers, banks, payment services companies,
and the like, would be significant and really should not be
underestimated.

What issues currently arise in corporate
law in relation to the UK’s relationship with
Europe?
GT: Much of UK company and financial services law is based on
EU company law directives. The main issue to contend with in the
context of Brexit is the potential for UK company and financial
services legislation and regulation to become increasingly
divergent from that of Europe. While it is hoped that pre-Brexit
legislation and regulation will remain in place, this cannot be
guaranteed. This uncertainty is a great concern.
SC: There is a far greater reliance on single market advantages
for UK businesses than has, perhaps, been aired in the press.
The tabloids have largely given up their complaints about the EU
seeking to standardise the size of a European cucumber and all
the rest of it, but there are some massive commercial advantages
for financial services firms trading across the EEA and the EU
which are rarely aired. I refer to the financial services section
above and would repeat that here.

What are your key concerns about a future
EU referendum?
GT: Essentially there are two. First, the fact that for corporates
operating across multiple jurisdictions in Europe, including the
UK, the cost of doing business will increase and that such costs
will be passed on to employees, shareholders and indeed other
stakeholders—this would be an unwelcome development.
Second, corporates may decide to set up operations outside
of the UK as a result of the UK not being a member of the EU.
Naturally, much will depend on the precise terms of any Brexit
settlement. For example, the UK may be able to negotiate
commercially favourable access to the EU market such that firms
would not feel compelled to re-consider the viability of their
existing and putative investments and operations in the UK.
SC: My worry is that the debate shall not be a fully informed
one. It must focus on the consequences (commercial, legal and
practical) of Leave/Remain situation, and my worry is that noisy
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tabloid jingoism drowns out valid and real concerns about the
consequences of disentangling ourselves from the EU. For all the
criticism of Brussels’ intervention in our domestic legislation and
operations, there must be a concern that to depart from existing
standards would lead to the UK being perceived, and indeed
becoming, a second-class regulatory citizen. That may follow
in circumstances where regulations are relaxed after an exit, in
which case the issue is whether that would be harmful to UK trade
or would free it up. If it were felt that additional regulations were
needed to keep up with those coming out of Brussels then the
purpose of an exit must be questioned.
In relation to funds, for example, most investments which are
managed by UK-based managers are subject to the Undertakings
for the Collective Investment in Transferable Securities Directive
2009/65/EC—which enjoy a single European passport to operate.
The Alternative Investment Fund Managers Directive 2011/61/EU
also allows UK-based investment managers which are not UCITS
funds to enjoy a similar passport. The ability to access investors
in the EU is likely to be of importance to many of these funds
so any impediment to that would be harmful to that trade. The
contrary argument is that the nature of the regulatory regimes
which enable these passports to exist is now so burdensome on
business that other venues are becoming attractive.

Are there any areas of EU law you
would like to keep or expect the UK to
implement?
GT: I believe the body of UK company law and financial services
law should remain entirely aligned with equivalent EU law. The
harmonisation of laws relating to these hugely important areas
on a pan-European basis will only benefit businesses and the
countries in which they operate.
SC: Perhaps the greatest integration we have seen from the
European project is the convergence of EU financial services
regulation and operations. Most of our domestic financial
services legislation emanates from Brussels, and many EU
rules have direct applicability in the UK under the European
Single Rulebook. I can’t see the government revisiting wholesale
our financial services regime, but there would need to be
amendments to the FCA and PRA Handbooks, and there may
be some particular issues which cause concern, such as the
circumstances where a prospectus must be published (which
might be looked at).
As to capital markets, the Prospectus Directive 2003/71/
EC, Transparency Directive 2004/109/EC and Market Abuse
Directive 2003/6/EC are well known to practitioners and the
government may seek to reduce their scope and requirements
and perhaps move to a more principles based regime than a
rules based one. Before rushing to revert to a simpler regulatory
age, however, the government would no doubt be mindful

of a perceived departure from internationally accepted and
recognised standards and whether that would have adverse
consequences for UK companies seeking to raise capital.

Do you think there are any issues that
may not receive enough attention or
consideration?
GT: I think that a detailed analysis of how customer and supplier
contracts would be affected by Brexit should probably be given
more attention. It may be that Brexit—in whatever form this
takes—would have no bearing on the rights and obligations arising
under contracts, but it is incumbent on corporates to undertake
this type of analysis, at least in respect of their most material
relationships. To the extent possible, clients should consider
building in protections in new contracts to be entered into. This is
easier said than done, however.

What would a vote to leave the EU mean in
practice for corporate lawyers?
GT: It is very difficult indeed to foretell the practical implications
of Brexit for corporate lawyers. Being pessimistic, one can posit
that the immediate lead up to Brexit would result in significantly
less M&A activity.

What would a vote to leave the EU mean in
practice for corporate clients?
GT: The reflexive response is that this would be negative for
them. On the other hand, given the increasingly likely disparity
in post-Brexit laws and regulations between the UK and the rest
of Europe, significant arbitrage opportunities may well present
themselves to clients.
SC: Where companies have groups which have an EU presence,
either a head office or subsidiaries, then cross-border issues may
become more burdensome over time if there were to be more of
a chasm created between European company laws and company
law applying in England and Wales and indeed in Scotland. The
same is true, of course, in relation to capital markets, financial
services regulation and funds. In circumstances where a UK
exit meant losing passported regulatory status for certain
financial services operations, it is inevitable we would see group
restructurings to give UK companies footprints in the EU. This
would involve careful planning and costs and the movement of
capital away from the UK. Where there are EU or EEA-passported
firms operating in the UK then they would have to decide how
best to address what would then be a differently regulated
market.
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Leave or Remain? What the EU referendum
means for corporate crime lawyers
Marguerite Russell of Garden Court Chambers, and Helen Simm,
business crime and regulatory solicitor at Slater & Gordon, look at the
possible impact of the referendum on corporate crime lawyers and their
clients.

How could your practice area be affected
by the EU referendum?
Marguerite Russell (MR): In the UK, there have been very few
prosecutions of corporations for economic crime—especially
in connection to BA 2010, around which there was much hype.
This has led to corporate apathy. The first two convictions
under BA 2010 took place in December 2014 following the SFO
investigation into the £23m AgroEnergy biofuel scam. Conviction
rates for all corporate crimes were as low as 70% for 2012/13. The
introduction of DPAs and new sentencing guidelines show that
the SFO is serious about clamping down on corporate criminal
activity and the figures improved significantly since David Green
took charge of the SFO, reaching 85% in 2013/14.
Post-Lisbon Treaty, the EU has carried on its initiatives in the field
of criminal justice, according to its two main ‘traditional’ goals:
• the aim of tackling serious cross-border crimes to foster ‘the
confidence of citizens in using their right to free movement’,
and
• the need to ensure the effective implementation of the EU
policies
To achieve these results, the main traditional tools of the EU in
managing criminal justice and enhancing judicial cooperation
have consisted in the mutual recognition of judicial decisions and
the harmonisation of criminal law.
The EAW has been used to avoid the delays and expense
inherent in extradition proceedings. So far, as corporate issues
are concerned (for instance, insider trading) the position will
potentially become even more complicated. Investigating and

tackling transnational corporate crime is heavily dependent on
cross-border cooperation within the EU. Continued membership
would further enhance mutual legal assistance between Member
States.
The reality is an exit from the EU would likely have a real impact
on how corporate crime is investigated and prosecuted on a
transnational scale. The nature and extent of that impact would
be heavily dependent on the model of EU-UK co-operation
adopted as an alternative to EU membership.
There are basically three models of relationship that exist at the
present time. These are:

Norwegian model (EEA)
The UK would legally be obligated to apply all laws applied to the
single market.

Swiss model (EFTA)
This is identical to the Norwegian model with the addition that UK
legislation could alter standards for goods produced (eg lower
safety, labelling or sanitary requirements). This could mean UK
companies having to produce two sets of goods—one intended
for the home market one for Europe. This could seriously
complicate the work of regulatory bodies such as Trading
Standards.

Non-European WTO model
Here the regulation would be by the WTO. This would disqualify
UK workers from the automatic right to live and work in Europe,
and the UK would be able to develop its own independent system
for standards, and so on. The EU and the UK could both impose
tariff systems on good exported from one to the other.
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It follows that, until the outcome of negotiations are clarified,
it is very difficult to assess what the implications will be. All one
can say is that, looking at the recent Greek experience, being in a
minority in negotiations, even with a supportive plebiscite, does
not seem to add much advantage.
Helen Simm (HS): The proposed EU referendum could have
significant consequences for the government’s fight against
corporate crime and, potentially, for the provision of related legal
services. These effects would be felt most acutely if a vote in
favour of an exit was followed by an absolute ‘clean break’ from
the EU legislative process.
The EU has fostered an environment of shared responsibility
between its members in the fight against financial crime. To
this end, the Commission has set up various bodies to propose
new legislation that would secure increased vigilance against
corporate crime across the internal market. A recent example of
this coordination is the Commission’s latest ‘Agenda on Security’,
which introduces stronger rules to combat money laundering
and terrorism financing. This strengthened European anti-money
laundering framework will contribute to the fight against money
laundering by:
• increasing the amount of shared information between financial
intelligence units in different Member States
• establishing a coherent policy towards non-EU countries with
inadequate money laundering regimes, and
• ensuring full traceability of funds paid into, out of, and
within the EU
An exit from the EU would isolate Britain from similar ambitious
anti-money laundering projects in the future. Britain would also
be unable to benefit from the efficiency gains created by the
vast information-sharing network created by EU members. This
could have a crippling effect on Britain’s economy as it, alone,
must bear the cost of policing increasingly international financial
crime within its jurisdiction. It is also pertinent to note that Britain
is regarded as an organised crime hotspot in comparison to
other EU countries and is, therefore, particularly reliant upon
information provided from abroad.

Are there any areas of EU law you
would like to keep or expect the UK to
implement?
HS: The Fourth Anti Money Laundering Directive 2015/849/EU
represents a significant improvement in the transparency of
financial institutions.
In particular, Member States are required to provide the
framework for central registers listing the ultimate beneficial
ownership of companies and trusts. These registers must
be updated following changes to the structure or identity
of their beneficial ownership and are accessible to Member
States’ authorities and ‘obliged entities’. The register involving

companies also is accessible to members of the public, provided
that there is sufficient ‘legitimate interest’ in obtaining such
information.
The UK originally opposed the inclusion of ultimate beneficial
ownership registers for trusts. However, this information
represents an important step in eradicating many instances of
money laundering which occur behind the trust’s protective veil.
Moreover, data protection concerns raised by regulators such as
the Law Society have been allayed, as the public can only access
data regarding the ownership of companies, which is available at
Companies House.
On the other hand, it remains to be seen whether the benefits
gained from these registers warrant the onerous burden (and
associated costs) of updating these registers if there is a change
to the UBO of the trust or company.

What are your key concerns about a future
EU referendum?
MR: The first concern is a return to the bad old days, where UK
criminals could bask on Spanish beaches and wanted European
criminals could use the UK as a haven, relying on lengthy and
complicated extradition agreements which will potentially have
to be individually agreed country-by-country.
The second, and perhaps even more crucial concern, is
misinformation. There needs to be a long-term legal impact
assessment across all areas on what an exit in reality would mean.
All the information gathered would need to be laid before the
public in an easy and accessible way before any such referendum
to allow for informed decisions to be made. The public needs to
really know what is involved in their decision and corporations
have to be able to make a proper assessment of the true costs—
financially and legally—of what their position after withdrawal will
be and be clear as to which legal standards will then apply.

Do you think that there are any issues
that may not receive enough attention or
consideration?
HS: A vote in favour of Britain’s exit from the EU would have
negative consequences for the extradition process.
The EAW is an EU-wide extradition agreement allowing national
judicial authorities to issue an arrest warrant to speed up the
procedure whereby EU citizens, who have allegedly committed
serious crimes in another EU Member State, can be returned
to that country to face justice. The recipient EU state cannot
refuse to extradite the individual (subject to the rules on double
jeopardy or ECHR issues), nor is a political decision required
before they are handed over. Therefore, the warrant creates a
system of mutual recognition of justice systems in the EU.
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The EAW has dramatically increased the speed of European
extradition. It also has made the extradition process significantly
simpler and cheaper. An exit from the EU would bring an end
to an agreement which is particularly beneficial to Britain and
would force it to re-negotiate the terms of this extradition from a
weakened bargaining position.

What would a vote to leave the EU mean in
practice for lawyers in your field?
HS: An exit from the EU would not have any specific effect on
corporate crime defence work, beyond the inevitable general
uncertainty in the legal profession. Predominantly, this is because
regulatory legislation is almost entirely domestic. Key examples
of these statutes include FA 2006, HSWA 1974 and PCA 2002.
There will be no change as to how this legislation will be applied
should Brexit take place on 23 June 2016. Although ECHR has a
relevance to this area of law, a vote in favour of Britain leaving the
EU does not necessarily change our relationship with
the Council of Europe.

An exit from the EU could result in the introduction of new red
tape relating to information on clients’ assets in EU Member
States. However, many corporate crime clients are high net worth
individuals who have assets, business activities or bank accounts
in countries all over the world. Therefore, dealing with banks and
administrative bodies from a totally separate EU would represent
the same challenge that regulatory lawyers already face when
dealing with other jurisdictions.

What would a vote to leave the EU mean in
practice for clients in your field?
HS: An exit from the EU also would not materially affect clients
who are facing allegations of regulatory offences. Despite the
fact that many of their alleged offences have an international
element, prosecutions on the whole are conducted by domestic
bodies such as the CPS, the SFO or the CMA.
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Leave or Remain? What the EU referendum
means for dispute resolution lawyers

Oliver Browne and Philip Clifford, both partners at Latham & Watkins,
look at the possible impact of the referendum on dispute resolution
lawyers and their clients.

How could this practice area be affected
by the EU referendum?
The immediate aftermath of Brexit would likely be a period of
great legal uncertainty. Although common law traditions would be
largely unaffected, the continued application and effectiveness
of EU legislation in many areas would be hotly debated and highly
uncertain. Any disputes (particularly those in their early stages)
would potentially be caught in this uncertainty, as would claims
that are dependent on breaches of EU legislation. However, it is
possible that English contract law itself might be an oasis of calm,
since it is relatively unaffected by EU legislation.

What issues currently arise in this practice
area in relation to the UK’s relationship with
Europe?
There are only occasional tensions between common law and
EU law in the context of dispute resolution. EU law provides
assistance in addressing conflicts of law issues (see the Rome
I Regulation (EC) 593/2008 and the Rome II Regulation (EC)
864/2007 on the law applicable to non-contractual obligations
and in dealing with conflicts of jurisdiction issues and the
cross border recognition and enforcement of judgments (see
Brussels I (recast) Regulation (EU) 1215/2012 on jurisdiction
and the recognition and enforcement of judgments in civil and
commercial matters). It is unclear how these issues would be
affected by Brexit.

leadership and, in particular, acting quickly to address the results
of the referendum and any subsequent repercussions. If any
impression of unpredictability and/or uncertainty is given, that
could drive legal business elsewhere. Conversely, if the process
is well-managed and orderly, that might even convince more
international parties to resolve their disputes in England.

Are there any areas of EU law you
would like to keep or expect the UK to
implement?
For the sake of certainty, it makes sense for the UK to retain
elements of Brussels I (recast) and/or work to ensure the
continued harmony of approach to conflicts of jurisdiction and
the recognition and enforcement of judgments across Europe
even after Brexit.

Do you think there are any issues that
may not receive enough attention or
consideration?
One advantage EU membership offers for English lawyers is the
relative ease with which they can practice in other European
countries. This contributes widely to firms’ abilities to advise
clients across the continent. How this might be impacted by
Brexit may be a niche concern, but from the point of view of
retaining London’s status as a legal superpower, it is a real
concern nonetheless.

What are your key concerns about a future
What would a vote to leave the EU mean in
EU referendum?
practice for lawyers in your field?
Much will depend on whether the country continues to be
seen as a stable, fair and effective forum for litigation and
arbitration proceedings. That will depend on action from its

Depending on the approach taken to Brussels I (recast) and
related recognition and enforcement of judgments issues, there
is a chance that the English courts will be seen as considerably
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less attractive. If courts in Europe will not readily recognise and
enforce English judgments, the English courts will become a
less favoured option. From an arbitration perspective, however,
the UK will remain a contracting party to the 1958 New York
Convention, which means that London should remain one
of Europe’s most popular seats for international commercial
arbitration proceedings.

What would a vote to leave the EU mean in
practice for clients in your field?
While much depends on the wider consequences of Brexit, from
a legal perspective English law and London as a venue would
most likely continue much as they always have—solidly under the
guidance of sensible judges and the rigid rule of law, making them
top choices for dispute resolution.

Any other thoughts?
One particular area of tension between English law and EU
law is the availability of anti-suit injunctions to protect court
proceedings commenced in breach of an arbitration agreement.
This issue has been the subject of frequent judicial consideration
(see C‑185/07: Allianz SpA (formerly Riunione Adriatica di Sicurtà
SpA) and Generali Assicurazioni Generali SpA v West Tankers Inc
[2009] All ER (EC) 491 and subsequent cases). Without Brussels
I (recast) or an equivalent in place, the English court’s ability to
grant injunctive relief to protect arbitrations seated in London
would be greatly expanded.
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Constanze Moorhouse, partner at Eversheds LLP, looks at the possible
impact of the referendum on employment lawyers and their clients.

How could employment law be affected by
the EU referendum?
A vote to leave the EU would be unlikely to precipitate immediate
and major employment law policy change in the UK and many EU
laws would be retained. This is because:
• t he withdrawal negotiation would take many months, and more
likely years, with the status quo broadly expected to continue
during that period
• depending on the UK’s relationship with the EU as agreed
following Brexit, the government may be required to retain EU
employment law as part of any new deal—alternatively, the UK
may come under retaliatory EU trade pressure to maintain
employment rights if we were seen to be unfairly undercutting
them for a competitive advantage
• many UK laws which originate from the EU have become
workplace norms, such that it would be politically unattractive
for a government to initiate a wholesale removal, and
• some UK employment law exceeds minimum EU requirements
(for example, family leave rights), or falls outside EU
competence (such as unfair dismissal rights)—employment
rights stemming from British, not EU, action are unlikely to
change just because of Brexit
In addition, legal uncertainty would prevail over how those EU
rights retained after a UK exit from the EU would be interpreted
by higher domestic courts in the absence of any requirement to
follow the rulings of the CJEU.

What issues currently arise in employment
law in relation to the UK’s relationship with
Europe?

be due to the differences in the legal systems—between the
common law approach in UK and the predominately civil law
system across the EU which favour more generic and less
prescriptive legislative wording. This, in turn, creates confusion
when it comes to day-to-day implementation in the workplace
and leads to costly and time-consuming litigation as points of
uncertainty are tested.
The role of the CJEU is also an issue with recent decisions
overturning longstanding UK practices at a stroke, for example,
in relation to calculating holiday pay, or decisions which change
the relationship between UK and EU employment law leading to
concerns over so-called ‘judicial activism’. Finally, employment
directives need to be implemented in the UK and there are issues
over whether past governments have ‘gold-plated’ directives by
going beyond EU requirements.

What are your key concerns about a future
EU referendum?
A key concern is the degree of uncertainty generated by the EU
referendum and the difficulty of planning a business against that
background. There is no precedent to guide employers and, given
the importance of EU employment law in the UK, many questions
arise as to the implications of any pre-referendum renegotiation
as well as the outcome of the referendum. Timescales are also
unclear as well as the impact on Scotland and the future of
the UK (given Scotland’s opposition to leaving the EU), further
undermining efforts to plan for changing workplace risk and
liabilities.

A common issue is the perceived unsatisfactory nature of EU
employment law-making which sometimes produces directives
that are hard to understand and ambiguous. This may in part
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Are there any areas of EU law you
would like to keep or expect the UK to
implement?
As stated above, our view is that Brexit would be unlikely to
precipitate immediate major employment law change. As such,
we would expect a government to decide to retain, or be required
to retain (depending on our ongoing relationship with the EU),
many EU-derived laws and target only the most controversial
areas for change. These might include aspects of working time,
agency workers and the Transfer of Undertakings (Protection
of Employment) Regulations 2006, SI 2006/246, for example,
adding flexibility and repealing some provisions.

Do you think there are any issues that
may not receive enough attention or
consideration?
Focusing on EU employment law runs the risk of overlooking
other international legal obligations which also impact the
workplace. For example, the UK is not just a member of the EU,
it is a member of the UN’s International Labour Organisation
and the Council of Europe. As a member of the International
Labour Organisation, the UK has ratified a number of labour
standards covering common workplace rights and, as a result,
has committed to applying them in national law. Similarly,
membership of the Council of Europe entails agreement to the
ECHR. While neither brings the same degree of legal obligation as
the EU, the UK would still be bound by these other agreements
and would not, therefore, be unfettered in its employment law
policy, post any Brexit vote.

What would a vote to leave the EU mean in
practice for lawyers in your field?
For the reasons outlined above, it would entail uncharted legal
territory for employment lawyers and would depend on the
nature of the relationship with the EU going forwards, the terms
of any withdrawal agreement, transitional arrangements and
the will of future governments to repeal or amend EU-derived

employment law.
In addition, any divergence in interpretation of EU based laws by
UK higher national courts from the interpretation of similar laws
in other EU jurisdictions might cause difficulties. We have already
seen that the extension of TUPE to service provision change
scenarios in the UK has led to confusion within businesses in
scenarios where, for example, an outsourcing across Europe
triggers TUPE in the UK but might well not in other European
countries. But, a saving grace would be that change would most
likely happen over a number of years, not overnight.

What would a vote to leave the EU mean in
practice for clients in your field?
For HR professionals and in-house employment lawyers,
Brexit could impact on terms and conditions, benefits,
employment liabilities, resourcing (given anticipated changes
to free movement and immigration rules) and might trigger
organisational change, such as relocations. For example, some
employers will have incorporated EU rights into contracts of
employment, requiring consideration in the event of proposals
to change. There would be additional implications for some
sectors, such as financial services given EU regulation on pay
and bonuses. Pan-European employers would be particularly
affected for many reasons, including:
• the impact on mobile employees being assigned to and from
the UK and the continent
• cross-border transfers and outsourcing in the absence of the
Acquired Rights Directive 2001/23/EC applying to the UK
• data protection where employers move employee data
between EU countries, and
• European Works Councils (those based under UK law might
need to move to another jurisdiction)
Some international employers may continue to apply EU
employment regulation in the UK in order to retain consistency
and conform to existing contractual commitments and global
policies.
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Leave or Remain? What the EU referendum
means for environment lawyers

Simon Tilling, senior associate in Burges Salmon’s environment and
energy team, looks at the possible impact of the referendum on
environment lawyers and their clients.

How could your practice area be affected
by the EU referendum? What are your key
concerns about a future EU referendum?

The REACH Regulation (EC) 1907/2006 on the registration,
evaluation, authorisation and restriction of chemicals is a prime
example.

In the run-up to the referendum, the concern is over
the uncertainty that is created. This is not restricted to
environmental lawyers—most of the business world does not like
uncertainty and there are concerns that investment decisions in
the UK will be postponed and inward investment into the UK put
on hold until the outcome is known. It is also certain that a vote
to leave the EU will result in further uncertainty as to what will
replace it.

Are there any areas of EU law you
would like to keep or expect the UK to
implement?

What issues currently arise in
environmental law in relation to the UK’s
relationship with Europe?
Europe has been the primary source of new environmental laws
for decades. It is European law that governs industrial emissions
from our power stations, air quality in our cities, waste regulation,
the protection of habitats and the chemicals that can be used in
products, to name just a handful of examples. The governments
of Europe recognised many years ago that many environmental
problems are international. A good example is the acid rain
of the 1980s where UK industrial emissions were damaging
Scandinavian forests. Damage to the ozone layer from CFCs is
another. The most high profile and pressing modern example, of
course, is climate change. These issues require an international
response.
Just as importantly, modern environmental law is concerned not
just with point source emissions and habitat protection, but also
with the environmental consequences of our consumer society.
Some of the most significant developments in environmental law
regulate the products put on the European market. This area of
environmental law is sometimes known as ‘product stewardship’.

I do not expect a sudden bonfire of environmental regulations
following a vote to leave the EU because most EU environmental
law is now embedded into our systems. In addition, public
opposition to reduction of environmental protection standards
could act as an incentive for continued adherence to European
principles. That said, for laws that have no impact beyond our
borders, the government might implement a degree of flexibility
that does not currently exist.
A particular area in which the UK would need to retain
and continue to implement the European laws is product
stewardship. If it did not, the supply of UK products to the
European market would be at risk as, even following Brexit, UK
exporters would still have to meet EU product stewardship
standards in order to sell to the European market. Divergent
product stewardship regimes would not be good for UK trade.
Take, for example, the RoHS Directive 2011/65/EU on the
restriction on the use of certain hazardous substances in
electrical and electronic equipment. The RoHS Directive
prohibits the use of certain substances (for example cadmium)
above certain concentrations in electrical items such as
televisions, computers, electronic toys, etc. If the UK does not
implement identical regulation then there is a danger that UK
products cannot be exported into the EU. Given that Europe
is our major trading partner, there would be no option but to
continue to keep pace with European product stewardship
legislation.
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Do you think there are any issues that
may not receive enough attention or
consideration?
The UK is facing some difficult environmental challenges to
ensure compliance with European law. One example is the
closure of old fossil fuel power stations to comply with European
industrial emissions control and the challenge here is to ensure
there are sufficient new sources of power generation to keep
the lights on. Another example is air quality in the big UK cities
where the UK is in breach of European air quality laws but where
the solution is far from straightforward, with current legal limits
unlikely to be met before 2025. There is a question over whether
the incentive to address these challenges would remain as strong
in the absence of European pressure. Areas of EU environmental
law such as these, where the UK has struggled to comply with
targets or where the obligations imposed are particularly
burdensome, may be prime candidates for relaxation or removal.

What would a vote to leave the EU mean in
practice for environmental lawyers?
For the reasons already explained, UK environmental law
practices would still need to consider both UK and EU
environmental law even after Brexit because so much
environmental law is cross-boundary. Global supply chains mean
that UK manufacturers would still need to be aware of European
product stewardship legislation. Of course, if UK and EU
environment laws were to diverge then the whole practice would
become a little more complicated.

What would a vote to leave the EU mean in
practice for clients in environment?
I suspect that very few clients would be unaffected by such a
significant change. We have a significant international client base
and those clients would certainly be affected if there were an
exit followed by a divergence of UK and EU environment laws.
International clients are of course at liberty to invest where they
wish and so it remains to be seen how the UK would be impacted
by such an exit.
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Leave or Remain? What the EU referendum
means for family lawyers
David Williams QC, barrister and mediator at 4 Paper Buildings, and David
Hodson OBE, partner and co-founder of The International Family Law
Group LLP, highlights the current impact of EU law on family lawyers and
their clients.
What would a vote to leave the EU mean in
practice for lawyers in your field?

there are significant additions to Brussels II bis which are simply
not present in the 1996 Hague Convention.

David Hodson OBE (DH): A number of pieces of EU family law
would not then apply but, as demonstrated below, this might not
have an adverse impact and instead we would rely more on law
from The Hague which is worldwide rather than just the EU. It is
unlikely that the number of international families in England would
diminish. The work would remain. We would certainly not have
to be ready at a moment’s notice to commence proceedings
quickly to be first and we would have much more opportunity to
engage in non-court dispute resolution and negotiations, which is
the UK culture in family law work. We would still regularly deal with
specialist family lawyers across Europe, as we do already across
the world in our international cases. I doubt there would be
significant adverse consequences. There will be many benefits.

On the protection of individuals and children from domestic
abuse, the Regulation on mutual recognition of protection
measures in civil matters ((EU) 606/2013) and the European
Protection Order Directive 2011/99/EU ensure that all victims
of violence have the possibility to get their protection orders
recognised in any EU Member State. These would no longer be
available.

David Williams QC (DW): Regulation (EC) 2201/2203 (Brussels
II bis) now permeates the whole of family law. Article 8 is
the cornerstone of jurisdiction over children. Article 3 is the
cornerstone of jurisdiction on divorce. Brussels II bis issues now
regularly feature in care proceedings , for example, as to the
transfer of proceedings under art 15, or placements overseas
using arts 21 and 28 or art 56. Exercising access rights has been
made significantly simpler with the Annex III certificate under
art 41, and protection against child abduction within the EU
has been significantly strengthened by art 11. The European
Judicial Network and the Central Authority obligations under
art 55 support effective co-operation in cross-border cases.
Therefore, all this would be removed and we would have to refocus on the 1996 Hague Child Protection Convention and the
1980 Luxembourg Convention. Statutes such as FLA 1986 would
have to be amended, along with all the other related statutory
instruments. We would then embark on working out how the then
structure would work. Of course the 1996 Hague Convention
does have much in it that is similar to Brussels II bis—it is the
mother of Brussels II bis, after all—but they are not identical and

On the financial side, the EU Maintenance would go, and reliance
would have to focus on the Hague Maintenance Convention
2007.

The proposals on relation to succession, surrogacy, mutual
recognition of legal documents and the host of other measures
which make intra-EU cases so much easier to deal with than
others would fall away.
For lawyers, no doubt, it will mean extra work, but I do not see that
as a good thing in this context.

What would a vote to leave the EU mean
for clients in your field?
DH: This would be very beneficial for those clients who are in
the unhappy position of a potential forum race to commence
proceedings fast yet personally would prefer to try to negotiate,
discuss, or settle before dashing to court. It would also be very
beneficial for clients who may find that they can no longer bring
needs based financial claims in this jurisdiction because the only
link is sole domicile. An exit from the EU would be very beneficial
for the parent of children who have been abducted to a country
which the EU does not allow us to join as a signatory state under
the Hague legislation as it could then be dealt with as a Hague
Convention abduction.
It is important we specialist international family law practitioners
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consider what might happen if the vote was to leave the EU, if only
to avoid unnecessary scaremongering or unrealistic campaigning
by either side of the referendum debate.

ie ascertaining which country has the closest connection with a
family and therefore most appropriate to deal with the dispute,
initially in the context of the issuing of divorce proceedings.

DW: Cross-border co-operation in family matters did not start
with the EU so there are many other structures in place which
could still be relied on or which would come to prominence.
Brussels II bis takes precedence over the 1996 Hague Convention
and so if Brussels II bis fell away, the 1996 Hague Convention
would step up. Therefore, Brexit would not leave a vacuum.
However, in reality it would almost certainly mean:

In March 2001, the EU introduced legislation known as Brussels II
(now Regulation (EC) 2201/2003) and the concept of lis pendens,
ie first to commence proceedings. Not only had this not been
a feature in domestic family law, but issuing first on a tactical
basis had been specifically condemned by many judges who
favoured the approach in England and Wales of endeavouring
to resolve matters before the commencement of proceedings.
Suddenly all that mattered was who issued first and thereby
seised jurisdiction, however weak may be the connection, and
however strong the connection with another country. Brussels II
compounded the problem by providing a wide list of jurisdictional
divorce criteria which inevitably meant that for international
families, more than one EU country would often have possible
jurisdiction. Hence, the race to court was vital and occurred
often. This law has been described by English High Court judges
as totally arbitrary and leading to very unfair results.

•
•
•
•
•

less certainty
more delay
greater expense
less robust child abduction protection, and
families suffering greater separation and distress

This would not be the case if we remain a part of the EU family
law structure, able to continue to reap the current and proposed
future benefits that membership of the framework brings.

How could your practice area be affected
by the EU referendum?
DH: The primary effect of a referendum decision which caused
the UK to leave the EU would be that EU legislation would no
longer be automatically part of our law. Since March 2001, there
have been several major pieces of EU family law legislation which
have been directly applied in the UK, without going through the
UK Parliament and therefore crucially have not been debated
through the UK political or consultative process. In as far as they
have been from a continental European civil law perspective,
they have at times, and in parts, been contrary to English
domestic family law approach and practice. A good part of our
work is now determined not by domestic law but by EU legislation
and Court of Justice of the European Union (CJEU) case law.
It has also to be said that there have been a number of other
pieces of EU legislation relating to broader practice issues
such as service, taking of evidence, legal aid and similar which
have been helpful. But these are outweighed by the particular
difficulties created from some areas of EU legislation, EU policy
and EU case law.

What issues currently arise in your practice
area in relation to the UK’s relationship with
Europe?
DH: There are several primary difficulties created by the EU’s
overarching global political and legal aims and ambitions.
Jurisdiction—first to commence proceedings
With freedom of movement around Europe, and therefore
inevitably many international families, there were bound to be
many more forum disputes as to which country should deal with
divorce and family law matters. The EU in the 1990s had to find
a sensible way to resolve these disputes. It wanted to overcome
the common law element of wide discretion in forum disputes,

Ancillary to the divorce are the financial aspects. England and
Wales is regarded as probably one of the most generous in
Europe. This divorce and money mix has inevitably led to the
so-called rush to court where one party issues fast and first to
get proceedings established in England and therefore obtain
the most beneficial financial outcome. Family lawyers doing
international work have had to become very alert and quick
to obtain instructions and issue first. It has been thoroughly
unattractive and completely against the spirit of family law work
for a number of reasons:
• i t directly discourages mediation and other methods of noncourt dispute resolution
• it discourages the parties from trying to reach agreements
before issuing
• it discourages attempts at reconciliation and saving saveable
marriages if those attempts will result in one party issuing
proceedings first
• the first to issue approach directly favours the wealthier
spouse who is able to fund quick and specialist legal advice, the
spouse more willing to break up the marriage, and the spouse
used to consulting lawyers
It has been the most appalling anti-family law, anti-settlement
anti-family life piece of legislation. The EU policy-makers initially
refused to accept there was a problem with rush to court
provisions and even now only reluctantly do so, unofficially
blaming family lawyers in England and Wales for the problem. This
provision has been dreadful which we would significantly benefit
from losing if we left the EU.
Choice of law, applicable law
A second difficulty has been that England and Wales, like other
common law jurisdictions, apply their own local law: English and
Welsh family law operated by English and Welsh family lawyers
before English and Welsh judges in English and Welsh courts. But
across much of continental Europe this is not the norm. They
apply the law of the country with which they believe the couple
have the closest connection, even if that is the law of another
country. This is known variously as ‘choice of law’ or ‘applicable
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law’. The EU has had a policy over the past decade and more of
trying to impose applicable law on all EU countries, specifically
gunning for the UK which has been the most vigorous opponent
and the largest ‘local law’ jurisdiction. Very good pieces of EU
legislation have been significantly delayed by arguments over
this issue and time and time again draft legislation has tried to
introduce it. Senior English judges, a few senior constitutional
politicians and many family law practitioners have opposed it. So
far we have been successful. But the EU continues its policy and
is not known for giving way. This will be an ongoing battlefield. It’s
such a pity.
Universal application
A third difficulty has been the ambition of the EU to apply its laws
not just between Member States but in all dealings of Member
States with non-EU Member States and indeed in entirely national
cases which have no international element. This has been found
itself in two elements.
First, as part of so-called universal application, the EU intends
its laws should apply not just in cross-border EU cases but in all
cases, both national and with non-EU countries. It has introduced
laws which limit the powers of the courts in England and Wales to
make certain sorts of financial orders in cross-border cases with
any non-EU country involvement, specifically a needs-based
financial order cannot be granted where the only connection
is sole domicile. This was never consulted as preferred family
law policy. There have been many victims of this EU law who
have been thoroughly deserving of appropriate needs-based
remedies. It was not needed and should not have been
introduced. Many feel the UK government should have stood
firm and opposed this, including engaging in wide consultation
across the profession. Most of us only knew about it nine months
or so after it was introduced! It is EU intervention going too far.
It creates an uneven playing field between us and many non-EU
countries, acting as a detriment to many English-based clients
The second element is even more severe. As a matter of policy
the EU has declared that it will not allow any Member State to
enter into bilateral or multilateral treaties or conventions with
non-EU countries on a topic covered by existing EU legislation
(which is now almost all areas of family law) unless the EU gives
permission and, in effect, joins en masse. It is so-called exclusive
competency. This has had an adverse impact in the realm of
child abduction where the UK has been unable to sign up to the
1980 Hague Convention with new signatory countries without EU
permission. Even though a child may have been abducted to a
newly signatory country, we have to treat them as if they were not
a signatory and use much more cumbersome and less effective
processes. Dispute over this EU policy was referred to the CJEU
(Opinion 1/2013). Although the policy was opposed by many EU
Member States, it was perhaps predictably upheld as legitimate
and warranted.
This EU concept of exclusive competency and universal
application of laws and policies in the family law context is not
well known either to the public and media or to the general
profession. Many of us who support European cooperation
in principle are opposed to these very overarching legal and
political claims, diminishing our opportunity in the UK to carry

on appropriate family law relationships with non-EU countries.
The UK has many close historical ties around the world which are
now being hampered and obstructed loose by the EU in its global
political ambitions.
Systems and practice
A fourth area of concern which goes to the very heart of EU
intentions is the very different justice systems and cultures of
legal practice around Europe. It is an explicit aim of the EU to
create a common judicial system around Europe. This is good
and laudable, but the EU has proceeded to impose a number
of law and procedural requirements without making sure that
the various justice systems can perform and comply with those
requirements. The simple fact is that some justice systems
within the EU are very slow, cumbersome, exceptionally technical
and procedural with shortcomings. These may work okay within
the national context and the national culture. They cease to
work and instead can cause real havoc and injustice when the
dispute concerning a family also involves more efficient, fast
and effective justice systems. So it can take six months or more
for some countries to process family court papers and arrange
service abroad yet in that time parties are left without remedies
and, in effect, nothing happens during a period of intense and
emotional relationship breakdown. One party and the children
can be left in real need while administrative wheels turn slowly
or not at all. It can take several years for discrete family law
disputes to be heard before the courts of some countries yet no
other steps can be taken in any other country until the original
proceedings are concluded. Some jurisdictions have ineffectual
disclosure obligations so it is easy to hide assets and subvert the
process of resolving financial claims.
The EU is aware of these problems and has rightly and publicly
condemned delays in some Member States’ court systems, but
it does nothing. Similarly the level of knowledge of EU family law
among the legal professions in some Member States is low, in
stark contrast to countries such as England and Wales where we
are often aware of the issues and are quick and effective to act.
So some parties do well and some do badly because of the lack of
professional knowledge in some countries. I consider that the EU
should do nothing more in introducing new laws until they have
worked collaboratively to produce better justice systems and
better family law awareness of lawyers, but the EU ignores this
and rushes onwards.
The EU has adopted an unnecessary approach and, it has felt
at times, been seemingly unwilling to listen to practitioners and
refused to acknowledge there may be anything wrong in the way
the EU family law has developed in the past 15 years. This is a
huge pity for those of us who have always supported in principle
closer European co-working

What are your key concerns about a future
EU referendum?
DW: As Jacques Delors once said:
‘Europe is not just about material results, it is about spirit. Europe
is a state of mind.’
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Brexit would mean a withdrawal not just from the relevant EU
instruments in the family law field, with adverse consequences
for the handling of cross-border cases, but also (whether in
whole or in part) from the impact on the spirit of comity and cooperation between judges, central authorities, welfare agencies
and lawyers—which has led to such improvements in the ways
in which we deal with cross-border cases. Undoubtedly, the
diminution in that aspect would have a detrimental impact on the
welfare of children and families. On a broader level, I am worried
about the knock-on effect of Brexit. If one of the largest EU
Member States were to leave, what message would it send to the
other Member States and to candidate countries? That a country
should always pursue what it perceives as its self-interest over
the interests of the region? What knock-on effect would it have
on our membership of the Council of Europe and our adoption
of the ECHR? The EU grew out of the EEC, the European Coal
and Steel Community and European Atomic Energy Community,
which were all formed in the aftermath of World War II and
designed to aid integration and security in Europe.
Any reversal brings with it unpredictable consequences which
may have far wider ramifications somewhere down the line. The
League of Nations failed in the 1930s because big players did
not support it. I do not think we should be complacent about our
European integration—history tells us that we have to work hard
to maintain stability and Brexit would be a huge blow to stability
and co-operation in Europe.

What are the areas of family law affected
by the EU involvement? What would
happen if there was a departure after the
referendum?
DH: The following would be in issue:
Jurisdiction for divorce
Identical divorce jurisdiction across the EU (Brussels II) is highly
commendable, sensible and attractive. But we could agree to
have this identical jurisdiction without the imposition of other EU
elements.
Recognition of divorces from other EU countries
This is now effectively automatic as a consequence of Brussels
II. However England and Wales have a very liberal policy in the
recognition of foreign divorces so not having this law would make
very little difference.
Forum disputes based on first to ‘issue’ principle
Losing this very bad law, that has an adverse impact on practice
including discouraging parties to resolve matters pre-court
or save saveable marriages, and at the same time significantly
increasing costs, would be very good indeed. Domestic law
should not go back to an unfettered discretion in forum cases but
a halfway house could be found.
Recognition of children orders from other EU countries
This is a very commendable feature of EU law (Brussels II) but
we now have the 1996 Hague Convention which does something

very similar so there would not be adverse consequences of
leaving the EU.
Expedited child abduction procedures
The reality is that the UK is one of the countries leading the way in
Europe with fast proceedings in child abduction cases for return
orders. Several EU countries do not operate returns quickly or
effectively. Leaving the EU would not change the UK commitment
to a fast timetable and process for child abduction work.
Recognition of maintenance orders made by other EU countries
This is good legislation (the EU Maintenance Regulation) but
we now have the 2007 Hague Maintenance Convention which
does a similar thing, but beyond Europe, so we would not lose
out. Leaving the EU and supporting the Hague Convention might
encourage other non-EU countries to join up.
Entering into family law conventions, treaties and agreements
with non-EU countries
This will no longer be a difficulty if we are not then prevented from
doing so by the EU.
Service of proceedings
The EU Service Regulation (EC) 1393/2007 is very commendable
but the Hague Service Convention does the same sort of thing.
Taking of evidence
As with service, the EU Taking of Evidence Regulation (EC)
1206/2001 is commendable but the Hague equivalent is equally
good.
Legal aid
Leaving the EU would mean that the UK would lose the EU Legal
Aid Directive 2002/8/EC but it could then revert to the 1997
Strasbourg Agreement which covers similar ground.
Applicable law
This has been one of the biggest thorns in the family law
relationship between the UK on the one hand and the EU and
other civil law European countries on the other. Leaving the
EU would free up the EU to introduce applicable law across
remaining countries without the obstacles created by the UK
insisting always on applying local law. The continued struggles
with the EU on this topic would not be missed if we left the EU.
Marital agreements
One big issue with continental European jurisdictions is that
England and Wales, like many common law countries, believes
strongly in the opportunity to take independent legal advice
and disclosure before making any legal commitments. So
before a couple enter into a marital agreement we expect that
either they will take independent legal advice or they have the
opportunity to do so, following the Supreme Court decision in
Radmacher (formerly Granatino) v Granatino [2010] UKSC 42,
[2010] 3 FCR 583. In stark contrast, across continental European
jurisdictions often one lawyer, a notary, acts for both parties
without any independent representation. Lawyers in this country
have seen many cases where there has been a perception that
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the more financially vulnerable spouse has entered into a very
disadvantageous agreement without independent advice.
The worry is that continued EU family law will bring about an
imposition that we should accept very unfair agreements where
one party had no opportunity of independent legal advice or
disclosure. This is often a gender issue.
Adoption
This is governed by law from The Hague rather than the EU in any
event.
Surrogacy
There are no international laws as such but they are more likely to
come from The Hague rather than the EU.
Forced marriage
The UK is leading the world in combating forced marriage and in
any event this is often not an EU issue.
Female genital mutilation (FGM)
The same issues apply as with forced marriage.
Non-court dispute resolution/ADR

Summary
Therefore, England and Wales this jurisdiction might not lose
out to any material extent if we were no longer part of the EU
for family law purposes. Other perfectly good and equivalent
legislation is available from The Hague. Moreover this is worldwide
and not just EU. One big problem is that the EU has caused us to
weaken, sometimes significantly sever, our close connections
with many countries around the world with which we have had
family law dealings for a very long time—leaving the EU will enable
us to have again closer connections throughout the world.
England leads the world in many respects anyway without the
EU. Several very problematical issues where the EU is seeking
to impose upon the UK would disappear, very beneficially for us
and clients. Overall, there would not be a significant detriment in
the family law context and there might be significant merit and
benefit to us to help advance family law across the globe, to help
other family law justice systems outside the EU and to be able to
continue to innovate and advance fairness and the best interests
of children. In pursuing its own agenda and aims, the EU has
become an unnecessary obstacle, restricting us in what we can
and want to accomplish in family law.

Although the EU Mediation Directive was of considerable
assistance and encouragement, other countries are now leading
the way, eg Singapore, and there is other legislation, eg the New
York Arbitration Convention, which is wider than the EU.
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Leave or Remain? What the EU referendum means
for financial services and banking lawyers
Michael Thomas, partner at Hogan Lovells, looks at the possible impact
of the referendum on financial services and banking lawyers and their
clients.

What issues currently arise in your practice
area in relation to the UK’s relationship with
Europe?

be based in the Eurozone. If the initiative were put into practice, it
would have had an impact on UK central counterparties, because
they would have needed to establish a basis of operation in the
Eurozone for their euro-clearing activities.

The real issue is that we don’t yet know what the implications
of Brexit will be, but it would certainly have a big impact on the
regulatory environment in which financial services institutions in
the UK operate.

The UK Government didn’t agree with this, and brought a case
in the European courts against the ECB on the basis that the
ECB was seeking to apply powers it didn’t have (T-496/11: UK v
ECB [2015] All ER (D) 29 (Mar)). The ability of the UK to obtain a
preferential ruling against the ECB was greatly helped by the fact
that it had standing to be represented in the European courts.
Having a place at the table enables Member States to protect
their national interests in relation to the formation of new policy
and legislation. Given that there are so many interactions and
inter-linkages between the UK and Europe in relation to the
financial services sector, losing the ability to influence European
policy is a real concern.

The regulatory requirements that financial institutions must
comply with are heavily derived from EU legislation. The direction
of travel over the past 20 years has been to harmonise the way
in which laws and regulations apply to financial institutions
operating across Europe.
How that environment would change in the event of Brexit is
entirely unclear at the moment. The UK could choose to adopt
equivalent laws on equivalent terms to those that are currently
being applied on a European level, or it could decide to go its own
way and develop new regulations that are not harmonised with
the rest of Europe. So, there is a question as to what the exact
laws will be that the UK has to comply with.
Another issue is how Brexit will affect the ability of UK firms
to do business on a cross-border basis with other European
jurisdictions. At the moment, firms enjoy passporting rights that
enable them to offer their services on a cross-border basis or to
establish branches in other European jurisdictions without the
need for separate authorisation from the host state. I imagine
that if we were to leave Europe, the UK Government would
probably negotiate with the EU to try to preserve firms’ ability to
undertake cross-border business in and out of the UK.

What are your key concerns about the UK
exiting Europe?
In addition to the points I make above, another issue of concern
is that our ability to influence the development of EU policy
would be diminished if the UK exited the EU. To take a recent
example, there was an initiative by the ECB to require any central
counterparty that is clearing euro-denominated instruments to

Are there any areas of EU law you
would like to keep or expect the UK to
implement?
It’s more a question of having a clear understanding of what will
happen post-Brexit, so that the sector can understand what the
regulatory environment will look like. A huge amount of cost and
expense has been invested by the financial services industry in
recent years to achieve compliance with a range of European
regulatory initiatives.
Each industry sector is subject to wide-ranging harmonising
legislation that firms will have spent a massive amount of time
and effort in ensuring they are compliant with. For example:
• the European Market Infrastructure Regulation (EU) 648/2012,
which establishes a common set of criteria for the operation
of clearing houses around Europe, together with requirements
for the clearing of over-the-counter derivatives and the
establishment of trade repositories
• in the banking sector, the Capital Requirements Regulation
(EU) 575/2013 and Directive 2013/36/EU
• for any firms involved in the provision of investment services
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or trading in investments, the Markets in Financial Instruments
Directive 2004/39/EC, which is currently being upgraded into
MiFID II, and
• insurers are currently putting arrangements in place to comply
with the Solvency II Directive 2009/138/EC
From the industry’s perspective, unless a post-Brexit regulatory
regime actually achieves a better result for UK financial
institutions, I can imagine they will not be impressed if the
new regime requires them to make substantial changes to the
arrangements they have had to put in place for these regimes.

Do you think there are any issues that
may not receive enough attention or
consideration?
Given the importance of the City to the UK economy, it’s highly
unlikely that the government will not be made aware of the Brexit
issues affecting the City. It also depends upon what the period of
time will be between a vote to leave, if it happens, and an actual
exit from Europe. A shorter timeframe may give rise to a greater
risk that something could be overlooked. A longer period will give
the industry a better chance to consider everything it needs
the government to take account of, and to encourage it to put a
solution in place.
The impact on cross-border business is a key issue and the loss
of the passporting regimes would be a significant operational
and regulatory headache for financial institutions both in the
UK and the rest of Europe. I imagine that if there were to be vote
to leave the EU, one of the first priorities of the City would be to
encourage the government to consider how existing passporting
arrangements might either be continued or replaced.

What would a vote to leave the EU mean in
practice for lawyers in your field?
It would mean the need to be up-to-speed on and carefully
monitoring what a Leave vote would mean in practice. It would
also mean keeping abreast of new developments for whatever
arrangements are put in place or negotiated with Europe in
relation to cross-border activity.

Lawyers will also need a clear idea of the sorts of questions their
clients are likely to ask about what Brexit means in practice. They
will need to ensure they are able to access the most current
information on the government’s plans for the UK regulatory
regime if we were to leave the EU. For example, what is the
government’s plan in terms of negotiating the terms of our exit?
What are the timelines for this?
The systemically important financial institutions that are closer
to the policymakers may have the ability to get the answers to
certain questions from the legislators/government in terms
of what they are thinking and planning. But the wider financial
services sector would have a lot of questions in the event of a
Leave vote.
In the run up to the vote, I can’t imagine we would have a
campaign which didn’t explore at least some of these issues,
but the impact on the financial services industry is just one of a
number of topics to be considered in a referendum campaign.
It really does depend what level of debate there is as to what the
implications are for financial services.

What would a vote to leave the EU mean in
practice for clients in your field?
At the moment, it means uncertainty. There is no clarity as to
what Brexit would mean in practice.
Some firms will need to consider whether their current
operations are structured in such a way that would still be
appropriate if the UK were to leave the EU. If there are no
passporting regimes available to allow firms to access other
markets, does that mean that firms might consider setting
up new operations elsewhere in Europe itself, or leave the UK
altogether? The answers to this for any firm will be entirely
dependent upon how relevant cross-border work is to their
business and what regime will be put in place to replace existing
passporting regimes. Or, indeed, will the passporting regimes
carry on through some form of agreement between the UK and
the EU? These are big issues that will have to be considered by
every financial services firm operating in the UK and also on a
cross-border basis.
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Dr Catherine Taroni, legal associate at Richmond Chambers, looks at
the possible impact of the referendum on immigration lawyers and their
clients.

How could your practice area be affected
by the EU referendum?
If the UK left the EU there would be great uncertainty for
migrants—both for EU migrants living in the UK and UK nationals
living in the rest of the EU.
It would be unlikely that EU nationals already in the UK would
retain the rights afforded to them under EU law, so changes
in legislation to determine exactly to what EU workers, selfemployed persons, retirees and students are entitled would
be necessary. If such migrants immediately had to make
applications under the Immigration Rules, there would be many
who did not fall easily into any existing category. Employed yet not
‘highly skilled’ workers would be just one group unlikely to meet
the requirements of the rules.
If the UK left the EU and British citizens who had been living in
other Member States lost their rights to remain there, there could
be many British people who were unable to bring their non-British
family members back to the UK, unless they could meet the
requirements of Appendix FM.
If the UK stayed in the EU there may be a sense of greater
legitimacy of EU law, and fewer governmental attempts to curb
its influence with regard to, for example, returning British citizens’
rights in reliance upon the ‘Surinder Singh route’ (C-370/90: R v
Immigration Appeal Tribunal and Surinder Singh [1992] 3 All ER
798).

In certain instances, there is tension between the rights of EU
nationals contained in the treaties as recognised by the case
law of the CJEU and the transposition of these rights by the UK.
There are Home Office attempts at limiting rights based upon
EU law, for instance the centre of life test and minimum earnings
threshold guidance.

If we leave the EU, will EEA nationals who
have acquired permanent residence in the
UK lose that status?
That is impossible to predict, though it seems sensible for
persons who have acquired the right of permanent residence to
be able to continue to reside in the UK as settled persons, just as
individuals who achieved settlement after two years as a partner
under the old rules retain this right despite the rule not applying
to new partner applications. There is particular importance to
maintain the right when the government will have to consider the
effect of its decisions in relation to its citizens abroad and the
other Member States’ (likely uniform) approach to UK nationals
who had acquired the right of permanent residence.
If the right of EEA nationals were to be lost, there would
presumably have to be transitional arrangements of some kind,
which could potentially include granting a year’s additional leave
to enable EEA nationals and their family members who acquired
the right of permanent residence to consider naturalisation as
British citizens.

What issues currently arise in your practice
area in relation to the UK’s relationship with What are your key concerns about a future
EU referendum?
Europe?
EU free movement rights provide an alternative route to live and
settle in the UK to the Immigration Rules. Unlike the Immigration
Rules, EU free movement rights are not subject to Home Office
approval, and as such can be presented in a negative light as an
easy route to allow unlimited migration.

In relation to immigration, politicians have, at times, been able
to criticise the exercise of treaty rights as a method by which
any and all EU migrants can come to the UK and claim benefits.
Obviously, this is untrue. However, portrayal of the EU is regularly
negative within the UK, so there is a concerning potential for the
referendum to stir up harmful sentiment and a public vote against
staying in.
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In addition to a lack of understanding of the benefits of EU
membership, there is often confusion about the two European
courts—the jurisdiction and influence of the ECHR (which is not
an EU institution) and the CJEU and their impact on perceived
rights in the UK may lead to uninformed decisions. If the
campaigns are run properly, it is to be hoped that an informed
and engaged public turn out to vote in the best interests of the
country, rather than based on misinformed tales of prisoners’
votes etc.

What would a vote to leave the EU mean in
practice for lawyers in your field?

Are there any areas of EU law you
would like to keep or expect the UK to
implement?

If the UK left the EU, it would make practice in immigration law
simpler, in the long run, purely by reducing the sources of law.
Without free movement rights and the Ankara Agreement,
focus would be upon the Immigration Rules and remaining
considerations outside the rules based on fundamental rights.

It would be unlikely for the UK to choose to maintain any of the
EU’s laws in relation to immigration. On 28 October 2015, David
Cameron announced that an EEA agreement, such as that of
Norway or Switzerland would not work for the EU.
It seems difficult to sell the benefits of an EEA/EFTA agreement,
as free movement rules still apply, but a country’s influence and
participation in legislation is greatly diminished. The UK currently
has 73 MEPs, while Norway has none. If the UK intends to make a
difference in and to the EU, it is more logical for that to be from
within the EU, rather than outside it.

Do you think there are any issues that
may not receive enough attention or
consideration?
I am confident that the immigration of EEA nationals to the UK will
be much discussed. What may not receive sufficient attention
is the increasing number of British nationals who are unable to
qualify for their non-EEA spouses to live with them under the
Immigration Rules who exercise treaty rights in another Member
State then return to the UK with their husband or wife and who
thereby benefit from EU law within the UK, despite being British
citizens.

In the short term, there would potentially be many areas
where transitional arrangements had to apply and many more
applicants to make points-based system applications. This would
potentially slow down Home Office processing times and burden
the tribunals further, as currently EU nationals exercising treaty
rights do not need to apply for any visa, though their non-EEA
family members may often apply for residence cards.

What would a vote to leave the EU mean
for clients in your field?
Many EEA nationals and their family members may have to
re-consider their position in the UK, either resulting in more
Immigration Rules applications—Tiers 1, 2 or 4, or the family route.
Whether people with the right of permanent residence would
count as settled for the purpose of the Appendix FM family route
remains to be seen.
Given the quotas for Tier 2 were recently exceeded for the first
time, this would put extra pressure on this category for skilled
workers. EEA nationals would lose their privileged position
within the UK, and have to figure out how to meet the constantly
changing requirements of the immigration rules, just as the rest
of the world do, alongside British citizens trying to bring family
members to the UK.
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settlement
Dr Charlotte O’Brien, senior lecturer at York Law School, breaks down the
significant immigration aspects of David Cameron’s recent EU deal. She
also considers when and how these changes would be implemented, and
which could be particularly controversial and subject to challenge.

What are the aspects of the deal that are
of interest to immigration lawyers?
Emergency brake
The new settlement includes the option for Member States to
apply for an emergency brake on EU migrant access to in-work
non-contributory benefits for up to four years, where the state
can show ‘situations of inflow of workers from other Member
States of an exceptional magnitude over an extended period
of time’. This situation must be on such a scale that it ‘affects
essential aspects of its social security system, including the
primary purpose of its in-work benefits system, or which
leads to difficulties which are serious and liable to persist in its
employment market or are putting an excessive pressure on the
proper functioning of its public services’. The exclusion from
in-work benefits would be graduated, with entitlement increasing
over the course of the four years. The brake would be lifted after
seven years.
Indexing child benefits
Child benefits are family benefits, and so can be exported to
other Member States from the state of work to the state of the
child’s residence. The new deal includes a proposal to allow
Member States to index the payment of child benefits to the
standard of living in the country where the child resides.

Non-EU national spouses/family members
and ‘abuse’
Excluding some third country national spouses from free
movement provisions
The Free Movement Directive 2004/38/EC does not impose
extra requirements upon third country national family members
of EU nationals wishing to establish residence in a host state. So in
C-127/08: Metock v Minister for Justice, Equality and Law Reform
[2008] All ER (D) 344 (Jul) the CJEU found that the Directive

precluded Member State legislation that required a third country
national family member to have been lawfully resident in another
Member State before claiming EU law based right to reside.
This can make it easier for EU migrants, than it is for own-state
nationals, to be joined by their third country national family
members. The new deal requires a third country national claiming
free movement based right to reside as a spouse to have:
• resided lawfully in a Member State before marrying the Union
citizen, and
• to have married the Union citizen before that citizen takes up
residence in the host state
Otherwise, they will be subject to national immigration laws
instead.
Clampdown on ‘Surinder Singh’ claims to residence rights
Currently, own-state nationals can exercise free movement rights
to another Member State, to engage EU-based rights to family
reunification, and bring their third country national spouse back
to the home state, rather than being subject only to domestic
law. The text of the new deal suggests that this is an ‘abuse’ of
free movement rights, and that Union citizens who have moved
to another Member State and wish to return to their state of
nationality with a third country national family member, can
only claim protection from free movement rules where their
residence in another Member State was ‘sufficiently genuine to
create or strengthen family life’ and did not have the ‘purpose of
evading the application of national immigration rules’. The new
deal also reiterates the existing point of EU law, that marriages of
convenience are not covered by free movement provisions.
Actual threat versus likely threat
The current situation governing deportation of EU nationals is
based on the Free Movement Directive, art 27(2). This states that:
	‘The personal conduct of the individual concerned must
represent a genuine, present and sufficiently serious threat
affecting one of the fundamental interests of society.’
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The new settlement broadens this—a state need not show the
existence, but only the likelihood of a threat:
	‘Host Member States may also take the necessary restrictive
measures to protect themselves against individuals whose
personal conduct is likely to represent a genuine and serious
threat to public policy or security.’ (Section D(1)(c)EUCO 1/16,
Annex 1)
Preventative deportation approved
The Free Movement Directive states that deportation cannot
be justified by ‘considerations of general prevention’. The new
settlement effectively states that it can be justified by specific
considerations of prevention (ie specific to the individual
concerned).
Greater emphasis on past conduct
The Free Movement Directive states that:
	‘Previous criminal convictions shall not in themselves
constitute grounds.’
The new settlement suggests that they can however be
persuasive in looking for a ‘likely’ (as opposed to actual) threat:
	‘In determining whether the conduct of an individual poses a
present threat to public policy or security, Member States may
take into account past conduct of the individual concerned
and the threat may not always need to be imminent.’

When and how would the deal be
implemented? Are further EU legislation/
measures envisaged and do they require
ratification?
Access to benefits
These changes are contained in the decision appended to

the new deal. Establishing a benefit brake would require a
proposal to amend the Free Movement of Workers Regulation
(EU) 492/2011. This proposal would need approval from the
European Parliament and the Council. Once the mechanism
were established, applications for an emergency brake would
need approval by the Council and the Commission (which has
already indicated its approval of the UK’s potential application).
The proposal to index child benefit to the standard of living of
the country of the child’s residence requires an amendment to
the Social Security Coordination Regulation (EU) 883/2004. This
would also require approval of the European Parliament and the
Council.
Third country national family members
The Commission intends to adopt a proposal ‘to complement
Directive 2004/38/EC’ to exclude a third country national spouse
from free movement provisions where they have had no prior
lawful residence in a Member State before marrying a Union
citizen, or where they have married a Union citizen only after
the Union citizen has established residence in the host Member
State. It is not clear what legislative form this proposal would take,
or by which procedure, and therefore by which institutions, it
would be adopted. The clampdown on Surinder Singh residence
rights is phrased as a ‘clarification’, so no further legislation is
envisaged—just guidelines.
Deportation of EU nationals
The Commission proposes that legislative change is not
necessary, rather the publication of guidelines ‘clarifying’ the
new approach. Existing thresholds raise the bar for considering
deportation the longer a person has been resident (resident for
more than five years, requires ‘serious’ reasons of public policy
and public security, resident for ten years requires ‘imperative’
reasons of public security). The new deal suggests that the
Commission will revisit these when Directive 2004/38/EC is next
revised.
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Are any aspects of the deal controversial
and might they be subject to challenge
and, if so, how?
The triggering of a benefits brake is likely to be highly
controversial. The Commission states that the UK has provided
‘the kind of information’ to show that an ‘exceptional situation’
currently exists to justify the benefits brake. The definition of an
‘exceptional situation’ and the robustness of relevant evidence
are likely to be in dispute. The compatibility of the brake with
TFEU, art 45 is in question, since it introduces different treatment
on the grounds of nationality. Reducing equal treatment was
found not to be a lawful use of the right to limit free movement
rights (under TFEU, art 45) in C-152/73: Sotgiu v Deutsche
Bundespost). The indexing of child benefit poses some potential
problems. It also involves a difference in treatment related to
nationality, so may conflict with TFEU, art 45. The ‘legitimate
purpose’ of reducing costs to the public purse might also be
challenged, since children in other EU Member States create
fewer costs overall for the host Member State.

A legislative proposal excluding third country national spouses
from free movement provisions may be subject to challenge,
since it would change Union law in a way that could reduce the
protection of the right to family life, so may come into conflict
with Article 7 of the Charter of Fundamental Rights, which has the
status of primary law, and specifically addresses the institutions
and bodies of the Union. The status and effect of Commission
guidelines are unclear, and it may be that the guidelines on
Surinder Singh results in disproportionate exclusions which
would provoke legal challenge.
With regard to the deportation of EU nationals, the details of
the guidelines may well trigger a number of challenges—such as
the degree of ‘likelihood’ of a threat, and the weight of evidence
required. If an actual or imminent threat is not necessary, this
may lead to substantially broader use of exclusion and expulsion
measures based on past conduct. It is not clear where the line
is between relying on past conduct alone and ‘taking account’
of past conduct. Nor is it clear where the line lies between
preventative action justified by considerations specific to an
individual’s past conduct, and preventative action triggered by
generalisations about past criminal conduct.
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Sally Shorthose, partner at Bird & Bird, looks at the possible impact of the
referendum on IP & IT lawyers and their clients.

How could your practice area be affected
by the EU referendum?
The EU referendum, and a possible Brexit will have a significant
effect on the IP & IT market, since both these systems of law are
governed by so many EU regulations and directives that the UK
is at present intricately bound into the EU. Brexit would not be a
simple divorce, but would involve an unpicking of UK legislation
which is currently dependent on EU legislation.
It is likely to take several years to re-establish a full legal baseline—
for example, the system of Registered Community Designs and
Community Trade Marks would have to be replaced, as there is
no equivalent to the European patent. Treaties and regulations
would have to be replaced, while directives which have been
directly implemented into UK law would continue to have effect,
but decisions of the CJEU will no longer be binding.
Until fairly recently, it has been assumed that the result of the
referendum would be a resounding, as such the risks and perhaps
opportunities of Brexit had been left on the back burner. A
recent swell of support for Brexit means that these risks and
opportunities will need to be taken more seriously.
One example of where the immediate impact of a potential
Brexit may be seen is that the long and tortured negotiations and
agreement regarding the Unitary Patent and the UPC—which have
taken decades—may be undermined and implementation will
certainly be delayed if the UK is no longer a member of the EU.
While the UK will still be a signatory to the EPC, and a UK patent
could still be obtained via the EPC system—since the new system
only applies to participating EU Member States—in the event of
Brexit, the UK would have to exit the new UPC system, as well as
the EU.
As the UK is one of three countries which have to ratify the UPC
Agreement—it was given this position as it is one of the three EU
Member States in which the most European patents have effect
in the year preceding the year in which the agreement is signed

and while progress towards ratification continues, it will still not
be ratified by 23 June 2016. If it leaves the EU, it will, at some
point, have to forego that privilege to Italy—as the Member State
with the next highest number of patents—which has, luckily, now
signed up to the UPC Agreement. If it was Spain, however, there
would be a conundrum as Spain has not yet signed up to the UPC
Agreement.

What issues currently arise in your practice
area in relation to the UK’s relationship with
Europe?
Some IT issues are mentioned below, and common issues
regarding the extrication of the UK from existing treaties and
initiatives causes uncertainty. As mentioned above, as far as IP
is concerned, the Unitary Patent and UPC regime is the most
current issue under review. The UK has been allocated one of
the three branches of the central division of the UPC—there is
nothing in the UPC Agreement to preclude the division being in a
non-EU jurisdiction, but it would be an anomaly to say the least
and likely be unpalatable to the remaining Member States.
SPCs for medical and plant protection products are also
governed by EU regulations so Brexit would mean that, depending
on whether the UK opted to stay within the EEA, a new Act would
have to be introduced to enable SPC protection to remain.
The UK’s various life sciences regulatory regimes are intimately
connected with the EU—the EMA is based in London and a
sophisticated and comprehensive pharmacovigilance system
has been established around this regime.

What are your key concerns about a future
EU referendum?
The extended period of uncertainty, which may result in lack of
investment in the UK, and lack of clarity about the future, is likely
to cause delay. The UK is unlikely to be able to assert influence
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over EU policy following Brexit, which may undermine the position
of UK-based IP and IT companies both within Europe and on the
world stage—especially vis-à-vis the US—as the UK may be seen
as second-class without a voice in Europe.

Are there any areas of EU law you
would like to keep or expect the UK to
implement?

There will, of course, be a two-year exit period in which to
organise the new regime. There are many post-Brexit options,
including retaining membership of the EEA only, joining the EFTA,
or having a customs only arrangement with the EU like Turkey
has. But until firm plans, and the terms of such membership, are
made, there will be a pervasive sense of uncertainty.

The replication of the IP, IT and pharma regulatory laws which
have currently been implemented as a result of the UK’s
membership of the EU would be long and painful. Many would
need to be replicated to enable the UK to maintain its trading and
commercial position within Europe. Others such as the Biotech
Directive 98/44/EC and the Bolar exemption as governed by
Directive 2001/83/EC have been implemented into UK law and
would not need to be repealed or amended.

How might the outcome of the EU
referendum affect the UK in terms of
the Commission’s Digital Single Market
initiatives such as legislative proposals to
reduce the differences between national
copyright regimes and action to end
unjustified geo-blocking?
There is a real risk that the UK would be shut off from operating in
the European Digital Single Market. There are already significant
differences in the attitudes of different European countries
towards the use of social and digital media marketing and in the
absence of the UK within the EU, these differences are likely to
widen with the influence of the UK minimal.
The drive behind the Digital Single Market was to provide:
• better access to products and services at reduced costs
• common data protection laws, and
• generally increased adoption and acceptance of digital
services
There is no guarantee that even remaining part of the EEA,
or EFTA, would provide the UK businesses with the platform
they seek to achieve and benefit from greater commercial
transparency and harmonisation in e-commerce, as has been
planned within the EU.

What about the proposed new
harmonised contract rules across the EU
for online purchase digital content?
This is another area of uncertainty—the rules were designed to
alleviate the obstacles preventing wholesale development of
cross-border e-commerce in the Digital Single Market. If the UK
is not part of the EU, once again it may lose influence and may,
even if part of the EEA—not that this is a given at all—become a bit
player and lose the opportunity for businesses to benefit from
the harmonisation of costs for delivery, differences in copyright
and taxation, for example.
Given that one of the aims of the rules was to increase consumer
confidence in cross-border online purchasing, the UK’s exclusion
from the rules is likely to result in the UK being a less attractive
place for making online purchases.

One area that would appear to be irreplaceable is that of the
UPC—the UK will be either within or outwith that system. If the
latter, it must be considered that the UK may be seen as an
irritant for companies which will need to go through another hoop
to seek pan-European patent protection.

Do you think there are any issues that
may not receive enough attention or
consideration?
IP and IT are not mainstream media subjects—even the names
are off putting to the man on the street. In the run up to the
referendum on Brexit these subjects will not be vote winners
as the concepts and challenges do not provide good sound
bites and are likely to be given short shrift if any at all. To ignore
these areas would be to ignore the lifeblood of British industry
and commerce and more generally the UK’s positon in Europe
and indeed globally, but I fear that such disregard will be what
practitioners in this area will face.

What would a vote to leave the EU mean in
practice for lawyers in your field?
The referendum and the prospect of Brexit certainly present
challenges. In the short term, any significant change in law or
regulation gives lawyers plenty of opportunity to offer advice to
clients about how to negotiate the new minefield, and perhaps
an opportunity to influence replacement legislation and again
to guide clients through this. As a firm with extensive coverage
throughout Europe, we are well-placed to devise strategies to
make the most of the new world by working out new ways of doing
business—we plan to be quite creative.
It is possible that the UK’s unique place in Europe post-Brexit—
that is, a G7 country in west Europe that is outside the EU—may
provide more opportunities on the global market. It is also
possible that once these changes have been implemented, the
UK’s place on the IP and IT European and global stage maybe
somewhat diminished and the quality and significance of UK IP
& IT work reduced. On the plus side, European patent attorneys
will still be able to represent applicants before the EPO and, if
suitably qualified, they may be able to represent clients in front of
the UPC.
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Any other thoughts?
I have presented a fairly provocative response to the issues
arising from the referendum and a potential Brexit. In
practice, progress towards Brexit would be slow and closely
choreographed so a domesday scenario may be unlikely. There
will be pressure for the UK to remain part of the EEA—or indeed
its own version of the EEA—continuing to piggyback a large
amount of EU regulation and legislation.

The UK is, however, many times larger than the existing EEA
countries so a straight analogy with, for example, Norway’s
situation is unlikely to be borne out. Finally, one must consider in
due course the very real possibility of ‘Scentry’—the UK’s leaving
the EU followed by entry of an independent Scotland into the
EU—but that gives rise to a whole new set of challenges.
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Leave or Remain? What the EU referendum
means for local government lawyers
Rhodri Williams QC from Henderson Chambers, who specialises in EU
law and local government and administrative law, looks at the possible
impact of the referendum on local government lawyers and their clients.

How could your practice area be affected
by the EU referendum?
The vast majority of my practice concerns the application of EU
internal market rules, notably in the fields of the free movement
of goods and services and public procurement law. Potentially,
the prospect of a Leave vote in an EU referendum, followed by
the withdrawal of the UK from the EU and the consequent repeal
of the laws which provide for the free movement of goods and
services and the detailed rules which govern the procurement
by public bodies of such goods and services, is a daunting one.
However, in practice, how likely is this to occur? Even if a majority
of the British public were to vote Leave and the UK Government
did negotiate its exit from the EU, the likelihood is that the internal
market rules would not fundamentally change.
First of all, even the most fervent of the siren voices calling for
a Leave vote, still maintain that we should keep our relationship
with the EU insofar as the internal market is concerned. We may
have little or no further say in what the internal market rules might
be, but we would surely remain within the EEA or, at the very least
become part of EFTA. Secondly, the UK has historically been
a place in favour of free trade, meaning that the imposition of
trade barriers, even if legally possible within the UK’s continuing
international treaty obligations, would be highly unlikely. Even in
the area of public procurement, where historically (before the
early 1990s) the UK had virtually no legislation, there is unlikely to
be a rush to abolish the legislative regime which has been built up
over the past twenty years or so. The twin goals of transparency
in the actions of public bodies and the attainment of best value
would make such abolition very unattractive. I assume, therefore,
that in practice, little would change.

What issues currently arise in your practice
area in relation to the UK’s relationship with
Europe?

and, in particular, the general principles of equality of treatment
and non-discrimination, transparency, proportionality and
good administration etc arise every day of the week. In vogue at
the moment are the intricate rules surrounding public-public
partnerships (application of the so-called Teckal exemption)
and the ability of public bodies to enter into public private
partnerships.

Are there any areas of EU law you
would like to keep or expect the UK to
implement?
I consider that the risk of the wholesale repeal by any future
British government of the internal market laws to be unlikely. I
would certainly like and expect these to be kept as they are now
(rather than need to be re-implemented).

Do you think there are any issues that
may not receive enough attention or
consideration?
I expect UK businesses and their representative organisations to
make the case for keeping EU internal market law as it is. Indeed, I
expect such businesses to make both the political and economic
cases for remaining in the EU by way of a Remain vote in the
referendum.

What would a vote to leave the EU mean
for clients in your field?
Public sector clients would probably not see wholesale changes
in the law applicable to them

A whole host of issues involving the free movement of goods and
services, the application of the EU public procurement regime
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Leave or Remain? What the EU referendum
means for pensions lawyers

François Barker, partner and head of pensions at Eversheds LLP, looks
at the possible impact of the referendum on pensions lawyers and their
clients.

How could this practice area be affected
by the EU referendum?
The pensions industry, like many others, would be directly
impacted by the macro and micro economic consequences
of a vote to stay in, or exit, the EU. Any event that can disrupt
company trading, planning and performance is also bound to
impact on employer policy on the retirement provision they
make for their employees. Some argue that the effect would be
positive as the UK becomes freer to act unilaterally—others say
that severing ties with a major trading partner would be a negative
factor. Either way, the effect would feed through to corporates,
and the defined benefit DB and DC plans they sponsor. For DB
plans—depending on the business, focus and sector of the plan
employer—there could be an impact on covenant. For DC plans,
some investment options might be affected.
In legal terms, the impact of an exit would depend on any Brexit
model adopted and any transitional provisions agreed, as this
would determine the extent to which the UK is still required to
comply with EU law relating to pensions. It would likely take a year
or longer for exit terms to be negotiated.
Brexit would probably not have a dramatic impact on pensions
law and regulation in the short term. However, it might give the
government flexibility to set the UK pensions policy agenda going
forwards. In particular, the EU’s prudential oversight legislation in
areas such as funding, governance and disclosure could cease
to apply and, while the UK would doubtless maintain legislation of
its own in these areas, the government would be able to depart
from those EU requirements that fit less well in the UK—such
as a solvency-funding regime for DB pensions. The proposal to
legislate for equalisation of guaranteed minimum pensions—
which has been ‘on the backburner’ for some time—could also fall
away altogether if UK courts were no longer bound
by EU regulation.

What issues currently arise in this practice
area in relation to the UK’s relationship with
Europe?
In the pensions context, the main issue is the sometimes uneasy
relationship between the UK and some other Member States,
based on the very different pensions systems in operation
around Europe—this does not always lend itself to a ‘one-sizefits-all’ approach to pensions at a European level.
Not all Member States have developed private pensions
systems, and only a few (such as Ireland, the Netherlands and
Germany) have any extensive DB provision. Some countries see
occupational pension plans as social institutions, and others
see them as financial institutions and want to regulate them in
the same way as banks and insurance companies. It is this latter
view that has led to the threat of solvency funding requirements
being applied to DB pension plans. The approach and mandate
of EIOPA does not always dovetail with that of the UK Pensions
Regulator and therefore Brexit could give clarity in the regulatory
regime over pensions.

What are your key concerns about a future
EU referendum?
The key concern is the lack of certainty for business and the
economy in the run up to the referendum, which in turn may
generate volatility for pension plans and corporate sponsors.

Are there any areas of EU law you
would like to keep or expect the UK to
implement?
Much EU law that applies to pensions is already reflected in UK
legislation, so pension plans and their sponsors would probably
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not notice much difference the morning after Brexit. In addition,
even if we were to leave the EU, I would expect the UK to keep
the existing funding regime for pension plans which stems from
EU law and many of the existing governance requirements that
have originated in Brussels. I would also expect the laws on equal
treatment and non-discrimination to be maintained as these
have now become embedded in our culture.

Do you think there are any issues that
may not receive enough attention or
consideration?
Probably the potential for commercial and economic disruption
in the run up to the vote—whichever way the decision goes.
Uncertainty tends to result in additional caution, and this could
manifest itself in pension plan sponsors postponing business
decisions of all kinds, and trustees lowering their risk profile.
Neither of these may be helpful in terms of supporting long-term
company sponsored pension provision.

What would a vote to leave the EU mean in
practice for lawyers in your field?
The immediate impact would be a lot of work as clients try to
get to grips with the implications of Brexit for their business and
pension plans. It would also be a fascinating time to be a pensions
litigator as Brexit would mean that the UK courts are no longer

bound by the judgments of the European courts which could well
lead to test cases as the UK courts are asked to re-determine
with a free hand points of law which have previously been driven
by EU jurisprudence—sex equalisation being an obvious example.
This would create some unique opportunities for pensions
litigators along with those in related disciplines.

What would a vote to leave the EU mean in
practice for clients in your field?
The precise impact would depend on the client’s role in the
pensions sphere—trustee, corporate sponsor, insurer, provider
and so on—and the sector and focus of the underlying business.
From a purely pensions perspective, the UK would be freer to
decide how best to regulate its own pension system. However,
any perceived benefit here would need to be viewed in the
context of the much broader macro implications that would flow
from Brexit.

Any other thoughts?
If the UK were to exit the EU it would hugely reduce the
opportunities for multi-national companies with interests in
the UK and across Europe to harmonise their pension provision
across the EU.

For a free trial of LexisPSL,
visit lexisnexis.co.uk/EUREF2016/FreeTrial

RELX (UK) Limited, trading as LexisNexis®. Registered office 1-3 Strand London WC2N 5JR. Registered in England number 2746621. VAT Registered No. GB 730 8595 20. LexisNexis and the Knowledge Burst logo are registered trademarks
of Reed Elsevier Properties Inc., used under license. © 2016 LexisNexis. The information in this email is current as of 0516 and is subject to change without notice.

50

Leave or remain: What the EU
Referendum means for
planning lawyers

Leave or Remain? What the EU referendum
means for private client lawyers

Ashley Crossley, partner and head of wealth management at Baker &
McKenzie LLP, looks at the possible impact of the referendum on private
client lawyers and their clients.

How could the private client practice area
be affected by the EU referendum?
There are two strands to consider—the effect of the uncertainty
surrounding the outcome of the referendum, and the impact of
the UK leaving the EU.
Many of our clients seem to believe that the UK will stay in the EU.
The uncertainty may, however, prove a slight disincentive to some
investment into the UK in the interim.
If the UK does vote to leave the EU, this could have potentially
serious consequences for the UK economy and certainly would
be a shock to many clients (and probably many of the politicians
too). However, if effective steps are taken to ensure that London
remains a significant global financial centre, it should continue to
attract ultra-high net worth entrepreneurs.

Are there any areas of EU law you
would like to keep or expect the UK to
implement?
The push for greater transparency and the automatic exchange
of information have been strongly driven by the UK and EU.
The EU Savings Directive 2003/48/EC and the EU Directive
on Administrative Cooperation 2011/16/EU have clearly put
tax compliance on the European and global agenda. If the UK
decides to leave the EU, the government will need to address the
extent to which the UK should reflect these continuing standards
of transparency, particularly as this will be at a time when the CRS
will be entering into effect. Considering the UK’s current position I
suspect the CRS will be continued to be followed.

Do you think there are any issues that
What issues currently arise in this practice may not receive enough attention or
area in relation to the UK’s relationship with consideration?
I think that the most important factor for the private client
Europe?
Many private client practices thrive on, among other matters, the
ability and incentive for entrepreneurs to come to and invest in
the UK. Irrespective of the UK’s relationship with Europe, I think
London will remain a very attractive place for such individuals,
but the mechanisms by which these individuals can come to
and reside in the UK and the freedoms they enjoy could change
again in the event that the UK leaves or significantly alters its
relationship with the EU.

industry is the perception of the UK as a place to settle and do
business for the world’s high net worth entrepreneurs. A vote to
leave the EU could have a significant impact on this.

What would a vote to leave the EU mean in
practice for lawyers in your field?
Law firms have a good track record of being able to adapt
and develop in accordance with the political and economic
landscape and their clients’ needs. While a departure from the
EU would present unique challenges for law firms, those who are
able to anticipate and meet the needs of their clients during any
period of transition may be the most successful. The ability to
provide joined-up multi-jurisdictional advice will be crucial.
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What would a vote to leave the EU mean in
practice for clients in your field?
I anticipate that it would give rise to a nervousness about the
unknown and a concern about the potential impact of Brexit on
them and their assets in the UK. Time would tell, however, as to
whether this concern became a reality and much would depend
on how the government responded to the new political situation.

Any other thoughts?
Besides the EU referendum, another key issue for any
practitioner advising private clients on personal tax matters is
whether Scotland will secure the ability to set its own tax rates.
Should this occur, the wealth management industry could be
kept busy with the potential movement of wealthy individuals
between different parts of the UK. This could equally apply to
foreign clients coming to settle in the country.
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Leave or Remain? What the EU referendum
means for property lawyers

Jonathan Lewis, head of real estate at Olswang, and Richard James,
partner at Pannone Corporate, looks at the possible impact of the
referendum on property lawyers and their clients.

How could your practice area be affected
by the EU referendum?

What would a vote to leave the EU mean in
practice for the property sector?

Jonathan Lewis (JL): The importance of the EU to the
commercial real estate investment market is primarily twofold.

RJ: Following a decision to leave the EU, there may be an initial
detrimental impact on demand and a potential to slow the
current growth of commercial property sector. However, this
is likely to be temporary during the transitional period after the
referendum, while an assessment is made by investors as to the
overall economic impact.

The first relates to capital flows both to and from the rest of
Europe. If the outcome was to withdraw from the EU there is likely
to be less cross border investment which would adversely affect
the market.
The second relates to the macroeconomic sentiment. If
withdrawal is perceived as likely to slow growth of the UK
economy this will mean investors become more cautious and
occupiers become more cautious in committing to leasing more
space.
Richard James (RJ): The political uncertainty surrounding the EU
referendum threatens the stability of the commercial property
market in the UK, but the threat may well be temporary and part
balanced by other factors.
The property sector experienced strong capital growth
throughout 2014 and the first quarter of 2015 which continued,
albeit at a slower rate, for the second and third quarters of
2015. However, the effect of this perceived increased risk and
uncertainty may be more apparent in investment over the next
two years.
Particularly in the occupier market, overseas firms looking to
establish access to the European market may choose to position
their facilities in countries with guaranteed member status
as opposed to the UK. Similarly, expansion within the UK from
overseas investors may be delayed pending the outcome of
the referendum. However, recently, Nissan appeared to dismiss
this consideration, investing a further £37m in the North East to
expand their operations.

With an ever increasing demand from overseas investors, supply
may be a more compelling issue affecting the UK property
market than the uncertainty surrounding the forthcoming EU
referendum.
The demand for property in the UK continues to outweigh the
supply. The comparatively high returns, access to financial and
European markets in the UK means that longer-term investment
is being made in the UK commercial property sector—ultimately
impeding the supply—with the potential to hamper future
investment.
The current lack of supply is increasingly being met by
speculative development in regional centres. Such investments
may suffer as a result of the perceived risk of the referendum,
due to restrictions developers may face from institutional and
other lenders during such times of uncertainty.
There is also the potential for the demand to ease. Membership
of the EU has been cited as an important factor attracting and
incentivising both local and overseas investors to the UK market
which currently offers unrestrained access to the EU market.
In practice, both local and investors from outside the EU view
commercial property in the UK as a good investment, being a
country with a reasonably stable economy in which such an
investment is relatively lightly regulated, compared to other areas
in Europe. These factors will continue to facilitate movement in
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the market. However, the transitional period may see a reduction
in the number of clients looking to undertake developments and
longer-term investments, in favour of short-term investments
with high yield offerings.
Practically, the repercussions of a decision to leave the EU may
make lenders more cautious in the short term meaning investors
would potentially struggle to obtain funding for more speculative
development opportunities. Funding generally may be subject
to prohibitively high premiums or the client’s themselves may be
more reluctant to invest in a transitioning market place.

What would a vote to leave the EU mean in
practice for lawyers in your field?

What are your key concerns about a future
EU referendum?
JL: The impact of regulations from Europe in relation to matters
such as the environment is important, but many of these are
considered of importance to the UK Government so I don’t
envisage radical change.
The free movement of people within Europe has meant that
there are massive resources in terms of human capital available
to the booming construction industry. If free movement was
restricted in some way there would be a significant increase in
construction costs due to the shortage of construction workers.

JL: In terms of property lawyers, the reality is that whether or not
we are in the EU will make little difference on a day-to-day basis
due to the fact that we already have our own very distinct legal
system.
Of course, the role of the EU in setting Europe-wide legislation
and regulations does affect real estate lawyers, but I wouldn’t
bank on the government having fewer rules and regulations if we
came out of Europe.
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Leave or Remain? What the EU referendum
means for restructuring and insolvency lawyers

John Alderton, partner at Squire Patton Boggs, and Helen Kavanagh,
senior associate and professional support lawyer, look at the possible
impact of the referendum on restructuring and insolvency lawyers and
their clients.
What issues currently arise in restructuring
and insolvency in relation to the UK’s
relationship with Europe?
In March 2014, the Commission published a recommendation
containing detailed provisions seeking to harmonise insolvencies
and restructurings throughout the EU and setting out minimum
standards for how it suggested this could be achieved. The UK
Government subsequently carried out a consultation into how
this would affect the UK, if implemented.
Perhaps unsurprisingly, the results of the consultation concluded
that the UK’s existing regime is aligned with the Commission’s
recommendation and is recognised globally for its ‘efficiency,
emphasis on business rescue and high level of returns to
creditors’. Indeed, this is supported by the Commission’s own
research.
The Commission has stated its intention to issue a consultation
document later this year with suggestions for harmonising the
restructuring legislation in all EU Member States.

What are your key concerns about a future
EU referendum?
The official campaign period is from 15 April to 23 June 2016.
However, the media have been talking for a long time now about
the effect Brexit would have on:
• trade
• British jobs
• migration and border controls
• taxes
• the economy as a whole, and
• whether our political influence would be affected

I am also concerned about what would be the effect of losing
the very sensible arrangements for dealing with cross-border
insolvencies across the Member States which has been governed
by the Insolvency Proceedings Regulation (EC) 1346/2000. This
is not something which members of the public are likely to be
thinking about when deciding how to vote in the referendum.

Are there any areas of EU law that you
would like to keep?
The aim of the Insolvency Proceedings Regulation is to improve
the efficiency of insolvency proceedings with cross border
aspects. It provides, within the EU, rules for determining:
• the proper jurisdiction for a debtor’s insolvency proceedings
• the applicable law to be used in those proceedings, and
• the mandatory recognition of those proceedings in other
Member States
It works very well.
If the UK leaves the EU, there will either have to be similar rules
put into effect to deal with cross-border insolvencies in Europe
or the Cross Border Insolvency Regulation 2006, SI 2006/1030
which implements the UNCITRAL Model Law for non-European
countries, would have to be expanded.

What would a vote to leave the EU mean in
practice for restructuring and insolvency
lawyers?
UK businesses won’t be able to benefit from the changes if the UK
has left the EU before 26 June 2017 when the Recast Regulation
on Insolvency Proceedings (EU) 2015/848 is due to come into
force. The goal of the amendments is to facilitate the rescue of
European companies in distress. Ultimately, the amendments are
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aimed at changing the focus away from liquidation and to focus
on restructurings, as well as making cross-border insolvency
proceedings—especially of groups operating across multiple
jurisdictions—more efficient. Restructuring and insolvency
lawyers have been eagerly anticipating these positive changes.
UK businesses won’t be able to benefit from the changes for long
if the UK comes out of the EU two years after the referendum.

What would a vote to leave the EU mean in
practice for clients?
One of the biggest effects if the UK leaves the EU may be that
many of the global and US banks who currently have their
European headquarters in London will consider options to
relocate. The winners may be Frankfurt, Paris or perhaps Dublin.
What is certain is that London’s distinctive history as a European
banking hub will certainly be affected and this will have a knockon effect for UK insolvency practitioners who, to date, have
enjoyed and benefited from their proximity to the key decisionmakers in London.
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Leave or Remain? What the EU referendum
means for tax lawyers

Alex Chadwick, head of Baker & McKenzie’s corporate tax practice
group in London and member of its Europe Tax Transactions Steering
Committee, looks at the possible impact of the referendum on tax
lawyers and their clients.

What are the possible exit scenarios?
The tax implications of a possible Brexit must be considered in
the context of each of the legally possible exit scenarios, namely:

What issues currently arise in your practice
area in relation to the UK’s relationship with
Europe?

• the ‘Norway option’ (the UK is a member of the EEA and EFTA)

Current issues include:

• the ‘Swiss option’ (the UK agrees sector by sector treaties
with the EU and free trade agreements with the EFTA member
countries), or a variant of this where the UK has a single
comprehensive trade agreement with the EU

• the Commission’s investigation into tax rulings and state aid
issues

• a customs union allowing the UK access to the EU market (not
having to comply with EU laws but required to impose the EU
common external tariff on imports from outside the union),
and
• the WTO option with no formal connections or trade
agreements beyond the WTO network

How could your practice area be affected
by the EU referendum?
The referendum is creating uncertainty for businesses who
might be considering investing in or possibly relocating to
the UK, whose attractiveness as a corporate location further
increased by the announcement in the Budget 2016 of further
reductions in the rate of corporation tax, to 17% by 2020. There
are also uncertainties for multinational groups that include a
UK entity and whose supply chains are dependent on EU trade
agreements. This affects how we advise clients on their future tax
and investment strategy.

• the Commission’s transparency package requiring, among
other things, exchange of rulings between tax authorities
• the action plan on corporate taxation, including a mandatory
common consolidated corporate tax base and the financial
transactions tax (FTT) (to both of which the UK is opposed)
• for VAT purposes, the extent to which the UK courts will apply
the concept of abuse of law—for example, in the decision
in Pendragon plc and others v Revenue and Customs
Commissioners [2015] UKSC 37, [2015] All ER (D) 106 (Jun)

What are your key concerns about a future
EU referendum?
The main concern is uncertainty about the outcome and the
terms of the UK’s exit if the decision is to leave. More generally,
there is a concern about the potential impact on highly regulated
sectors, such as the financial services industry, and the potential
negative effect on the City of London as a financial centre.
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Are there any areas of EU law you
would like to keep or expect the UK to
implement?
The Interest and Royalties Directive 2003/49/EC removes the
obligation to withhold tax on payments of interest and royalties
to companies in other Member States, and the Parent-Subsidiary
Directive 2011/96/EU has the same effect for dividends. Although
under double tax treaties, the withholding obligation is reduced
or even eliminated, and the UK does not apply withholding tax to
dividends as a matter of domestic law, losing the benefit of these
directives could reduce the UK’s attractiveness as a holding
company location.
VAT is a significant revenue-raiser and an integral part of the
economy so most probably the UK would retain a VAT system
(possibly in the form of a sales or goods and service tax), but it
would have the freedom to develop its own rules, for example on
which services are zero-rated or exempt, in order to boost (or
possibly restrict) certain sectors.

Do you think there are any issues that
may not receive enough attention or
consideration?
There are a number of politically difficult tax questions that
would arise from Brexit. For example, if an asset has been
transferred to a UK company from a company resident in another
Member State, and tax on any inherent gain has been deferred,
or if a company has migrated to the UK from another Member
State and an exit charge has been deferred, would Brexit trigger
the immediate recapture of the held-over gains in the non-UK
country?

Also, customs duties are currently not imposed on UK goods
exported to Member States, but depending on the terms of the
UK’s exit, this would be likely to change. Among other things, the
UK could lose the benefit of its European free trade agreements,
which could adversely affect its competitiveness at both
European and global levels.

What would a vote to leave the EU mean in
practice for lawyers in your field?
Much would depend on the terms of the exit. In theory, the
UK would no longer be bound by the four freedoms of the EU,
but lawyers would need to know exactly what the benefits and
obligations of the UK’s new relationship with the EU were, and in
what areas, if any, the UK was likely to introduce different laws, in
order to advise clients on how their businesses could be affected.

What would a vote to leave the EU mean in
practice for clients in your field?
Multinational companies with operations in the UK and other EU
Member States would need to consider whether their current
structures are viable if, for example, they are dependent on
trade between the UK and the rest of Europe. Restructuring,
particularly for supply chains, and the renegotiation of UK to EU
contracts, might become necessary.

For a free trial of LexisPSL,
visit lexisnexis.co.uk/EUREF2016/FreeTrial

RELX (UK) Limited, trading as LexisNexis®. Registered office 1-3 Strand London WC2N 5JR. Registered in England number 2746621. VAT Registered No. GB 730 8595 20. LexisNexis and the Knowledge Burst logo are registered trademarks
of Reed Elsevier Properties Inc., used under license. © 2016 LexisNexis. The information in this email is current as of 0516 and is subject to change without notice.

58

Brexit: View from

BELGIUM

Denis Fosselard, partner in the competition
and EU law department of Ashurst,
comments from a Belgian perspective.

“If the UK leaves the EU, this will greatly
impoverish the EU both economically
and culturally.”

What would Brexit mean for Belgium?
The consequences are likely to be very negative. Until
such time as a new agreement is negotiated between
the UK and the EU, UK products will be treated like any
non-EU product, as there will be no legal difference.
This may render UK imports in some cases unduly
expensive. A Marks and Spencer has just opened in
the centre of Brussels. What is its future if all UK goods
are treated like, for instance, Chinese goods?
Also, the status of UK professionals in Brussels will be
questioned. They will not benefit anymore from the
normal EU right of establishment. This could have
a serious impact on UK law firms and UK lawyers in
Brussels, as well as on the service sector in Brussels
generally.
Furthermore, the UK has traditionally been used as
a hub for US and other international companies to
gain access to the EU. If the UK exits the EU, this may
change—which could be favourable for other EU
Member States and, in particular, Belgium, as it is also
an important hub for international companies wishing
to establish themselves in the EU.

What effect do you think it would have on the
EU as a whole?
The most likely effect will be to reinforce the
predominance of Germany in the EU. Germany will
only face such countries as France and Italy as ‘strong’
counterparts. But both countries are currently
economically weak. In addition, the influence of
common law will be weakened and the pre-eminence
of civil law will be reinforced—which would be a loss at
a time where common law is increasingly influencing
the EU positively from a legal point of view.

How do you think your jurisdiction’s
relationship with the UK would change?
This is difficult to say. It will be for the EU to decide
on the conditions upon which Belgium can trade with
the UK. Belgium has always had a good relationship
with the UK, especially after the First World War when
the UK supported Belgium in Flanders Fields. Even
before that, the UK has always protected Belgium’s
independence. However, now that Belgium is part of
the EU, it cannot grant preferential treatment to the
UK without prior EU approval.

How easy do you think it would be for a
country to leave the EU?
From a legal perspective, there is no experience
in applying Art 50 TEU after a withdrawal from the
EU. It is unclear, in particular, how the UK will be
able to withdraw from all the EU projects in which it
participates.
In view of the importance of the EU as a market for
UK goods, the UK will have to find an agreement to
ensure free movement of its goods and companies
within the EU. However, experience shows that such
agreements are not always easy to negotiate. In
addition, UK products to be sold in the EU will have to
meet requirements defined without any intervention
from the UK—which will not be participating in the
EU institutions anymore. Ironically, the impact of EU
legislation on the UK post-Brexit is likely to remain
as significant as ever, with the only difference that
the UK will have no more say as to the content of
EU regulations—as is already the case for non-EU
countries such as Norway and Switzerland.
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Brexit: View from

BULGARIA

Damyan Leshev and Nikolay Bebov,
attorneys at Tsvetkova Bebov Komarevski,
comment from a Bulgarian perspective.
What would Brexit mean for Bulgaria?
The trade turnover between Bulgaria and the UK is
relatively low. For example, according to Bulgaria’s
national statistics for the period January—November
2015 (preliminary data as of 8 February 2016), the UK
is the seventh largest export market for Bulgaria and
only the thirteenth largest importer to Bulgaria within
the EU alone.
Furthermore, while the UK stands fourth in foreign
direct investment to Bulgaria, it is quite clearly behind
the Netherlands, Austria and Greece.
Part of the explanation for the relative inactivity
between the two countries could be the lack of
local presence by many of UK’s larger companies—
including banks, such as HSBC and RBS, or UK oil
companies, such as BP, and so on.
On the other hand, several things connect Bulgaria
and Britain:
•

Bulgaria is often regarded as a popular tourist
destination in Britain

•

Bulgarian students prefer British universities

•

British investment banks and law firms are
invariably involved in major mergers and
acquisitions, and capital markets projects
stemming from Bulgaria

It can be argued that, from a bilateral perspective,
the above outlook of the business relations between
the two countries would not change dramatically

because of Brexit. The effects on Bulgaria’s economy
and politics will reflect the more general expected
turbulence for the EU at large—thus, such effects
are likely to be indirectly negative. In a more direct
context, Bulgaria and Bulgarians may need to factor
in some specific effects, such as the potential threats
for the UK to limit access to its labour market, or to its
universities, by revoking the basic EU principle of free
movement of persons.

What effect do you think it would have on
the EU as a whole?
A more precise prediction of the potential effects
from Brexit may only be made once the withdrawal
procedure and conditions become clearer. The
possibility of a Member State to withdraw from the
EU appears quite unambiguous, but the process is
obscured by complications—pursuant to TEU, a large
number of practical and legal implications should be
resolved in advance by negotiations. However, various
factors of the UK’s relationship to the EU will make
negotiations extremely complex. These include the
UK’s:
•

forty years of EU membership

•

continuous status as one of the largest EU net
contributors

•

role as a most stringent advocate of the free trade
liberalisation on the single market

•

sheer size

Depending on the chosen method of withdrawal
of the UK, one should expect several important
decisions to be made both regarding the future
relations between the EU and the UK, and for the
restructuring of EU and its authorities. For example,
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the UK representatives in the Commission, European
Parliament and the European Council will need to
be redistributed among the other EU members.
Similarly, the EU budgeting procedures shall need
to be amended and adjusted for the post-UK EU.
Furthermore, the future relations between the UK and
the EU also entails a number of intergovernmental
agreements, as well as many changes in the EU
general policies.
Our expectations are that a potential Brexit will
strongly affect the Eurozone and the future economic
development of the EU overall—regardless of the fact
that the UK is not a Eurozone member. London may
be under threat to lose its central role as Europe’s
leading financial centre.

“Some of London’s financial services
business and law firms might need to
consider relocation or greater de-centralisation across the remainder of the
EU. “
There will be many other adaptations on the part
of business across the EU. Importantly, the EU as a
whole is likely to lose critical mass in that the UK will
cease to be as integrated in the EU as it currently is,
and also cease to be part of the political decisionmaking process of the EU.

How do you think your jurisdiction’s
relationship with the UK would change?
Bulgaria is unlikely to have its own specific and
significant stake in any of the possible shapes of
Brexit. As mentioned above, the changes in the
relationship between Bulgaria and the UK will depend
mostly on the overall Brexit process and outcome.
For example, if at the end of the Brexit the UK ceases
to follow and be bound by EU laws, then Bulgarian
businesses will likely face additional barriers when
interacting with their UK counterparts. However, as
such barriers would be reciprocal, we expect that, in
the event of Brexit, the UK will agree to follow at least

the basic principles of EU law. Still, additional due
diligence procedures for applicable UK laws might
need to be undertaken from Bulgarian companies
before interacting with UK counterparts—adding extra
cost post-Brexit.

How easy do you think it would be for a
country to leave the EU?
Art 50 TEU entitles any Member State to withdraw
from membership. The further relations between
that state and the EU will be part of the respective
withdrawal treaty. The withdrawal, officially adopted
with the Treaty of Lisbon, has never been tested in
practice. Therefore, a series of practical questions
for the potential exit from the EU should be resolved
before (and after) the withdrawal from the EU takes
place. There is inevitably a large amount of detail to
be agreed on—above all the further relations between
the UK and the post-UK EU, as well as to what extent
the UK will continue to follow EU law. There seem to
be three major options for the UK to negotiate its
future relations with EU:
•

the UK becomes a member of EFTA and, thus, a
member of the EEA

•

the UK could enter into multiple agreements,
or one comprehensive agreement, with the EU,
pursuant to which to negotiate all details of the
relations that will be applicable between all EU
Member States and the UK

•

the UK may continue its relations with the EU only
as a member of the WTO—this option is unlikely
as it will leave the UK with little opportunity to
influence the processes in the EU

Whichever path is taken, Brexit will most certainly
be a lengthy process, full of uncertainties to be
overcome. In the least, the process itself is likely to
be a continuous cost to both participants. It is in that
respect, and more, that it will affect Bulgaria too.
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Brexit: View from

CROATIA

Aleksandra Raach and Boris Dvorak,
attorneys at Karanovic & Nikolic, comment
from a Croatian perspective.
What would Brexit mean for Croatia?
A UK exit from the EU would not have a significant
economic or financial impact on Croatia. The current,
already small amount of UK investments in Croatia
and vice versa would only minimise even more—as
the UK would, as a result of customs and other
financial barriers that would be re-imposed, lose its
competitiveness on the Croatian market. In the 1993–
2014 period, the overall UK investments in Croatia
amounted to around €430m and the UK occupies
the thirteenth place among countries investing in
Croatia—with Austria being the investment leader with
more than €7bn of investments.
Politically, the UK exit might strengthen the anti-EU
movements in Croatia. In our opinion, however, this
political impact would not be significant due to the
recent Croatian EU accession and the insignificance
of the anti-EU parties and organisations in Croatian
politics—so far, no anti-EU party has entered the
Croatian Parliament.

What effect do you think it would have on the
EU as a whole?
As the UK is highly integrated with the rest of the EU
economy, we are certain that the consequences
for both the UK and the EU would be highly adverse.
There are already numerous studies and financial
analysis showing that both sides would suffer an
enormous economic and financial loss. Therefore,

the UK exit would definitely bring everyone more harm
than benefits.

How do you think your jurisdiction’s relationship
with the UK would change?
Besides the consequences that would affect the
competitiveness of UK goods and services in the
EU, EU regulation of the financial market, insurance
market, as well as tax directives would no longer apply
to UK investors and they would consequently be
treated as ‘third country’ investors.

“Brexit would definitely decrease the
influence and the market position of
UK investors in Croatia, but also of the
Croatian and EU companies in the UK.“
How easy do you think it would be for a
country to leave the EU?
All major statistics and economic indicators such as
GDP, industrial production, employment and so on
suggest countries should join the EU—certainly not
leave. Despite the 2008 economic crisis, all recent
EU Member States acquired economic growth
after joining the EU. In recent years, EU financial
mechanisms deterred certain Mediterranean
countries from financial collapse.
Possibilities still exist for a rise of anti-EU movements
in other Member States that would discuss an exit
referendum using the UK as a role model. There will
be, however, no serious endangerment to their EU
membership.
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Brexit: View from

FRANCE

Dr Christoph Maurer, head of the Paris
office of Pinsent Masons, comments from a
French perspective.
What would a UK exit from the EU mean in
your jurisdiction?
It would be a disaster, not so much for the
‘jurisdiction’, but for the economy. A Brexit from the
EU would be much worse than a Grexit [Greek exit].
However, like with the Scottish referendum, nobody
here in France seriously considers such an outcome
going through.

What effect do you think it would have on the
EU as a whole?
This will undermine half a century of efforts to unite
Europe after the Second World War—particularly in
political and economic terms. An exit would weaken
not only the EU but all of its Member States. The EU
would no longer be considered a single trading block
with whom similar blocks and countries such as the
US or China will discuss terms on an equal footing,
but rather a loose federation of states which one can
easily divide in order to negotiate separate deals.

How do you think your jurisdiction’s
relationship with the UK would change?
Some on the French Left will consider this a chance
to re-orient EU policies away from market economy.
However, there will remain strong bilateral links
between France and the UK. The common history
of ‘entente,’ which has endured since the end of the
Napoleonic wars, would continue.

How easy do you think it would be for a
country to leave the EU?
Technically speaking, it probably wouldn’t be difficult
at all. Unless expressly revoked, EU Regulations
and (transposed) Directives will continue to apply
in the UK as part of its national norms. However,
going forward, the UK will have no more say in the
development and implementation of new rules which,
like Switzerland or Norway, they would nevertheless
have to comply with if they want to stay in business
with the EU and its Member States.

“An exit would weaken not only the EU but
all of its Member States.”
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Brexit: View from

GERMANY

Bernd Meyring lawyer at Linklaters, and
Dr Ulrich Lohmann, head of the Munich
office of Pinsent Masons, comment from a
German perspective.
What would Brexit mean for Germany?
Bernd Meyring (BM): German industry is closely
linked to the UK—for example, in the automotive and
finance industries. The impact of Brexit will depend
on the type of arrangement the UK is able to secure.
It will probably become more burdensome to send
people to the UK and to manufacture there for
demand on the continent. In addition, there will be
an unavoidable period of uncertainty about these
arrangements. Therefore, you would expect some
of the investments that currently go to the UK being
channelled to continental Europe instead.
Dr Ulrich Lohmann (UL): The Germans would feel
that they are losing a partner that can help them keep
‘Southern European’ proposals and desires in check.
We are aware that we are not always of the same
opinion, but we do appreciate British input.

What effect do you think it would have on the
EU as a whole?
BM: The UK has been an advocate for a businessfriendly environment in the EU and open markets.
Generally, it advocates efficient decision-making,
compliance with rules and sound economic policymaking that focusses on ensuring growth. Some
fear that it might become more difficult to resist
protectionist or industrial policies in the EU without
the UK and that might impede growth. On the more
positive side, the EU might more easily move on to

facing challenges in areas like foreign policy, migration
and other areas where the UK has acted as one of the
forces that has been slowing closer integration down.

UL: “The inherent stability of the
decision-making process between
the UK, France and Germany would
be lost and the EU as a whole would
suffer. “
More importantly, the weight of the EU in foreignpolicy matters would be reduced significantly. Other
parts of the world would benefit.

How do you think your jurisdiction’s relationship
with the UK would change?
BM: You would expect a more distant and less
strategic relationship. The interdependence within
the EU acts as a strong incentive to find common
ground and compromise that works for both sides.
In addition, I am sensing a strong willingness to help
keep the UK in the EU. That would of course change
in the event of Brexit and you would expect a more
opportunistic (and less strategic) relationship
generally.
UL: Germany would suffer because a large share of its
foreign direct investment is routed through London.
It might lose some of that investment and would
probably focus more on the Eurozone, hoping that
some of the financial businesses and related services
move from London to Frankfurt.

How easy do you think it would be for a country
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to leave the EU?
BM: The legal process is relatively straightforward.
Because the economies of the Member States
have become so interrelated, however, many topics
need solutions in the event of Brexit. Many of these
issues will require intergovernmental agreements
and therefore the goodwill of the EU and its Member
States. In the event of an exit occurring before
the post-exit relationship/arrangements are clear,
this could lead to years of uncertainty about the
respective country’s access to the EU as a market
and such uncertainty may well hold the country’s
development back until it is solved.
The scope of these issues also depends on the
country concerned. A small economy that essentially
relies on exchanges with neighbouring countries
and the EU as a market will struggle more and more
immediately than a large economy that has a larger
share of GDP in domestic transactions or dealings
with third countries. And the impact will also depend
significantly on what replaces the EU. For example,
the exit of a Eurozone country to a situation without

access to the EU market would likely be disruptive.
A country from outside the Eurozone transitioning
smoothly from EU to EEA membership probably less
so.
UL: The exit would not be a big technical problem. The
issue is whether the EU and the UK can then agree on
some sort of association and whether or not Scotland
would become independent and perhaps re-join the
EU. Without an association agreement, the bilateral
relations between the UK (or what remains of it) and
the individual EU Member States would be reset to
zero, with negative consequences that are hard to
imagine. If, on the other hand, the UK (perhaps minus
Scotland) and the EU agreed to associate, the UK
would largely remain bound by EU laws and standards
without being able to participate in the legislative
process, which would render the exit pointless.
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Brexit: View from

IRELAND

Dr Elaine Fahey, senior lecturer at The
City Law School, comments from an Irish
perspective.
What would Brexit mean for Ireland?
A UK exit from the EU would have serious implications
for Ireland on many levels. There is the common
travel area and shared common law values—whereby
Ireland frequently supports the UK at EU level and
contributes to a balanced political perspective
in many types of rules reflecting diversity of legal
cultures and values. Many companies distribute
products for English-speaking markets to Ireland and
the UK together as a grouping—such contracts would
need to be redrafted and possibly renegotiated. The
Anglo-Saxon or English-speaking dimension to the EU
would be considerably reduced.
Ireland would lose the benefit of having its main
trading partner in the EU. There are many unknown
consequences of Brexit. Many Irish citizens living in
the UK permanently will see their status deteriorate.
Citizens of Northern Ireland face a very uncertain
future as to the place of the border and this
represents a serious deterioration of the peace
process that many generations have worked for.

What effect do you think it would have on the
EU as a whole?
Brexit is undoubtedly a seriously negative
development—the end of a Member State’s
relationship with the ever closer EU. It leaves the EU
weaker than ever. It would also make dealing with the
UK in the future even more difficult. No other new
Member State will be afforded such flexibility.

No other new Member State will be afforded
such flexibility.

I think that the relationships between the two
countries would surely continue closely, but not
so readily given borders and distribution of assets
portfolios. I believe that Ireland would become even
more competitive with the UK regarding corporation
tax rules. There would undoubtedly be adverse
effects upon ordinary citizens’ lives as regards free
movement.

How easy do you think it would be for a country
to leave the EU?
In order to leave the EU, the rules on withdrawal must
take effect. It cannot be assumed that the Member
States will readily agree to a specific relationship of a
former Member State or indeed another organisation
with it—such as the EEA. On the contrary, this will
represent the greatest challenge for an exiting state in
order to define itself politically and legally. It should be
noted that many in Switzerland bemoan the fact that
they must implement all EU rules, yet never influence
them, and also pay large sums into the EU.
It will not be easy for any country to leave the EU
despite the change in the treaties to provide for this
scenario. There are the rights of all of a country’s
citizens in other Member States to consider and
the civil servants in EU institutions that will require
support and assistance, including financial support.
Furthermore, it will take years of contractual drafting
for many companies to reorganise their assets,
investments and personnel. The relevance of
international political presence is also a concern for a
state leaving the EU.
A state leaving also has to re-evaluate its position at
international level—currently the EU negotiates on
the Member States behalf in various forums and the
states agree to particular positions. A state leaving
the EU will face hard work in developing strategies to
establish its international presence. President Obama
has been giving unsolicited advice to the UK
for a reason.
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Brexit: View from

ITALY

Carloandrea Meacci, partner in the energy,
transport and infrastructure department
of Ashurst, comments from an Italian
perspective.
What would Brexit mean for Italy?
This would be a big loss. Indeed, a significant number
of financing transactions carried out with Italian
companies are structured in London with banks or
funds based there. A UK exit from the EU could mean
that human capital which is now centred there could
be spread all over Europe making it more difficult, at
least in practice, to structure sophisticated financing
transactions.

What effect do you think it would have on the
EU as a whole?
Same as the above answer plus, in any event, a loss
of credibility of the EU as a single power force on the
global stage, with less relevance in the global decisionmaking process.

What effect do you think it would have on the
EU as a whole?
Italy’s relationship with the UK has traditionally
been good, although probably not as strong as the
relationship between the UK and Germany, France or
the US.

“I would expect the relationship to continue to be good, but the absence of a
common framework like the EU would
likely mean a less structured relationship which may be more effective in a
few cases but overall less incisive.”
How easy do you think it would be for a country
to leave the UK?
I presume it would be difficult both in terms of EU
treaties and due to the political pressure from the EU
and other individual European countries to avoid that
occurrence.
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Brexit: View from

NETHERLANDS
Sarah Beeston, head of the Van Doorne
European and competition law team,
comments from a Dutch perspective.
What would Brexit mean for the
Netherlands?
The general opinion in the Netherlands is that
Brexit would have a significant negative impact
on the Netherlands, more significant than in most
other Member States. Brexit could have profound
financial consequences for the Dutch economy. The
Netherlands and the UK are closely linked in terms of
finance and investment. The UK is one of the biggest
export countries for the Netherlands. Annual export
to the UK accounts for approximately €32bn, which
is around 8% of the total export. Additionally, the
Netherlands is one of the biggest investors in the UK
and vice versa. In 2013, Dutch companies invested
€177bn in the UK, earning €9bn (approximately 1.5%
of the GDP).
Furthermore, a wide variety of Dutch firms have
strong connections to the UK:
•

Unilever, one of the biggest Dutch companies, is
co-headquartered in Rotterdam and London

•

Royal Dutch Shell is headquartered in The Hague,
but also has strong ties to London, and

•

Philips is headquartered in Amsterdam, but also
has a head office in London and six more offices
scattered around the UK

Due to the volume of Dutch business being done in
the UK, many of the (larger) Dutch law firms, including
Van Doorne, also have a London office.
It is the European internal market, in which both
countries take part, which mainly allows for the
current high level of reciprocal economic activity
between the Netherlands and the UK. Within the
European internal market, both countries enjoy
the luxury of free movement of goods, services,
capital and persons. This contributes largely to the

aforementioned intensity of the reciprocal economic
activity. A potential Brexit would put the UK outside
the internal market and could thus have a serious
impact on the Dutch economy. Even though it would
not immediately prevent all export to the UK or
investment in the UK, it would definitely make it a lot
more difficult and expensive, and therefore much less
appealing for (potential) parties to do business in the
UK and vice versa. Given the numbers mentioned,
I suspect this would have a huge impact on both
jurisdictions.

What effect do you think it would have on the
EU as a whole?
I think Brexit would have far-reaching consequences
for the EU as a whole. Firstly, it would change the
political balance within Europe. The UK is known
for its more ‘free-market based outlook’ and is
proliberalisation. It is this liberal view that the UK
brings to the EU. Given the UK’s size and its strong
voice in terms of decision-making, these ideas are
also adopted in EU policy. Countries such as the
Netherlands, Germany and Ireland share this more
liberal view, whereas most southern European
Member States lean towards a more governmental
and regulatory policy. If the UK was to withdraw from
the EU, the political balance would be disrupted.
Secondly, Brexit would also shift the balance of power
in the Council of Ministers because it would change
the existing veto power in the qualified majority voting
system. The relationship between Germany and
France would also change if the UK was to withdraw
from the EU. Germany’s strength would increase,
disrupting the (historically important) balance of
power between Germany and France.
Furthermore, it would have a negative impact on the
economy of the EU as a whole if the UK withdraws
from the EU. The UK is a relatively fast-growing nation
and economy. The UK is also the world’s sixth largest
economy (€1.9trn). Studies show that over the course
of the next 30 years, the UK is going to have a larger
population than Germany and France.
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The UK also contributes a significant percentage to
the EU budget. After Germany, the UK is the biggest
net contributor (€8.6bn in 2013). If the UK was to
withdraw from the EU, this gap needs to be filled by
either less spending or imposing higher contributions
on other Member States.
Moreover, Brexit would harm the EU’s international
standing. An example of an arena in which the EU’s
standing would diminish as a consequence of Brexit
is the UN Security Council. This is where the UK has a
permanent seat and is therefore able to also express
the EU’s view on certain issues. From a more general
perspective, given that the UK is one of the largest
Member States of the EU—both in terms of population
(12.5% of the EU’s population) and GDP (14.8% of the
EU GDP)—Brexit would reduce the size of the EU and
therefore most likely also its international role and
voice.
Lastly, Brexit would have a destabilising effect on
the EU. Other Member States might be encouraged
to leave the EU as well or might threaten to leave in
order to get their way in certain issues. This could
potentially destabilise and unravel the EU. With all the
Greek turmoil, this development is highly undesirable.

How do you think your jurisdiction’s relationship
with the UK would change?
The Netherlands and the UK are, and have always
been, closely aligned in terms of policy objectives.
Both countries share a common view on promoting
free trade, open economies and both favour less EU/
governmental interference and regulation. This is in
stark contrast to the Member States in the south of
the EU, where governmental interference is favoured.
The southern Member States have always had a
focus on political integration, whereas Member States
in the north have always challenged this further
integration. If the UK was to withdraw from the EU,
the Netherlands will thus lose an important ally in EU
politics.

How easy do you think it would be for a country
to leave the EU?
Art 50 TEU states that Member States have the right
to withdraw from the EU. If the UK decides to do so, it
will have two years to negotiate the exact withdrawal
deal. Leaving the EU is thus a legal possibility. In
practice, however, actually leaving the EU will most
likely turn out to be very complicated.
As a Member State of the EU, the UK is deeply
interconnected with the EU and its fellow Member
States. Withdrawal from the EU would cause for
certain complicated issues, both for the UK itself
as well as for the other Member States. The way
in which these countries do business (due to the
aforementioned liberties) will have to change
rigorously. Classic customs, for example, will have to
be re-introduced between the UK and the remaining
Member States.
The EU has no experience with an exit scenario, with
the exception of Algeria and Greenland. Algeria left
the EU in 1962 (after it proclaimed independence
from France) and Greenland (an overseas territory
of Denmark) left after a referendum in 1982. If the
UK decides to leave, the exact terms of withdrawal
are uncertain. There are a number of possible
conceivable scenarios. The UK can leave the EU and
remain part of the EEA and the EFTA (like Norway).
Alternatively, the UK could opt for the Swiss option
and sign a variety of bilateral treaties. A third option
is the Turkish option, which means entering into
a customs union with the EU. Lastly, the UK could
become a World Trade Organisation member without
any special relationships with the EU, EFTA or the EEA.

“One thing is certain, a withdrawal from
the EU will be a long, uncertain and
complicated process, which includes
economical and legal, but probably
mostly political elements. Brexit is likely
to resemble a messy divorce.”

RELX (UK) Limited, trading as LexisNexis®. Registered office 1-3 Strand London WC2N 5JR. Registered in England number 2746621. VAT Registered No. GB 730 8595 20. LexisNexis and the Knowledge Burst logo are registered trademarks
of Reed Elsevier Properties Inc., used under license. © 2016 LexisNexis. The information in this email is current as of 0516 and is subject to change without notice.

69

Brexit: View from

SPAIN

María Jose Menéndez, partner and head of
the corporate department of Ashurst, and
Mariano López, counsel within the energy
and infrastructure practice of Ashurst’s
Madrid office, comment from a Spanish
perspective.
What would Brexit mean for Spain?
A UK exit would most likely have a negative impact on
the economic interactions between Spain and the
UK. Many of the business transactions carried out in
Spain by international investors are led from their UK
offices. If these transactions, particularly in regulated
sectors, cease to benefit from harmonisation, mutual
recognition and passporting rules, investing in Spain
may become more complex and time-consuming for
non-EU investors.

What effect do you think it would have on the
EU as a whole?
A UK exit will be detrimental for the legitimate political
aspirations of citizens of the other Member States. As
a whole, externally the EU will undoubtedly lose power
and influence in some regions of the world, such as
Asia and Australia. Internally, EU members could lose
confidence in the principles of the EU and it could
create political tensions between EU members.

“Traditionally, the Spanish population
has been a strong supporter of the EU
but, as a result of the UK exit, euroscepticism could gain momentum in public opinion. In addition, nationalism in
some regions of Spain could resurge.”
How do you think your jurisdiction’s relationship
with the UK would change?

At a social level, we do not think that the relationship
between UK and Spain will change significantly and
there will still be quite a few UK nationals having a
summer place in Spain for holidays or living in Spain
permanently, and vice versa.
At a political level, the relationship between both
countries could change depending on the terms of
the exit as well as how the exit takes place.

How easy do you think it would be for a country
to leave the EU?
Taking into account that no country is forced to
be part of the EU, and its membership is voluntary,
withdrawal from the EU is a process that could be
decided relatively easily in accordance with the
constitutional laws of the relevant country—via
referendum or by another method as approved by the
constitutional laws of the relevant country.
However, from a political standpoint, the leaving
country would no longer be regarded by the other EU
members as a partner. As a result, that country would
cease to have both the insight and the influence it
previously had on the approach and actions of the EU.
The exiting country would need to decide whether to
retain, or otherwise repeal or amend, if necessary, the
laws and regulations that had already been passed
in consideration to the country’s membership to the
EU. Going forward, the exiting country would have
no obligation to implement EU rules into its own
law and could depart from any EU-wide initiative or
harmonisation. As a result, we think that an exit of any
Member State of the EU will entail some weakness
both for the EU as whole and for the exiting country, at
least in the short- to medium- term.
Alternatively, the UK could opt for the Swiss option
and sign a variety of bilateral treaties. A third option
is the Turkish option, which means entering into
a customs union with the EU. Lastly, the UK could
become a World Trade Organisation member without
any special relationships with the EU, EFTA or the EEA.
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Brexit: View from

SWEDEN

Tommy Pettersson, partner at Mannheimer
Swartling, comments from a Swedish
position.
What would a UK exit from the EU mean for
Sweden?
Since the UK is one of Sweden’s biggest trade
partners, a UK exit would naturally impact Swedish
exports and imports. The extent of the effects
depends on whether or not the UK would be able to
negotiate a free trade agreement with the EU.
Regarding questions of free trade, budgets and
climate change, Sweden and the UK have traditionally
shared opinions. Brexit would therefore mean that
Sweden loses important political support.
In addition, Brexit would result in there being fewer
countries within the EU a currency of their own.
Therefore, it is possible that Sweden’s impact in the
EU would be reduced—especially when it comes to
monetary questions.

What effect do you think it would have on EU as
a whole?
First of all, if a country were to exit the EU, a question
of the membership of the remaining countries
would arise. Even though the exit may not result in
other countries leaving the EU, the act would cause
uncertainty among other countries. In addition, the
exit would jeopardise the credibility of the EU as a
whole.
The UK is a richer Member State than the EU average.
Therefore, another effect is that the EU would lose an
important net contributor to the EU budget.
Since the UK is the second biggest economy in the EU,
the balance of power would be disturbed due to the
UK exit. As a consequence of the exit, Germany would
probably gain even more power.

“Furthermore, because London is a
centre for financial services, a UK exit
would have a serious impact on the
European banking sector.”
For example, countries such as the US, China and
India see London as their gateway into the EU.
In the end, Britain’s exit could also affect EU
legislation. This is because the UK has traditionally
been a committed proponent of open trade. With
regards to the legislative process, Britain has in
general not hesitated to push its questions, despite
the risk of holding back the process.

How do you think your jurisdiction’s relationship
with the UK would change?
Even if Sweden would not distance itself from the UK
on purpose, the relationship between the countries
would inevitably suffer from a UK exit. This is due to
less cooperation between the nations in the long run.

How easy do you think it would be for a country
to leave the EU?
Leaving the EU would be difficult. Since the Member
States are deeply economically integrated, an exit of a
country would probably result in falling stock markets.
It could even result in an economic recession for the
leaving country.
Due to the military cooperation in the EU, a leaving
country may also be more exposed in the war on
terror.
Above all, leaving the EU would result in substantial
administrative costs. For example, a leaving country
would have to initiate a large-scale legislative process
and restructure the national decision-making.
In summary, a Member State that wants to leave the
EU has to choose between free access to EU markets
or national sovereignty.
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Brexit: View from

SWITZERLAND
Jean Russotto, partner at Steptoe
& Johnson, comments from a Swiss
perspective.
What would a UK exit from the EU mean for
Switzerland?
The UK leaving the EU would have significant, most
likely damaging, consequences on Switzerland and
its economy. First, as far as the Swiss-UK bilateral
relationship is concerned, Switzerland and its
business community would be obliged to reconstruct
several existing ties and agreements, derived primarily
from the UK, a former EU Member State.
Several areas where there would be unavoidable
disruption come to mind, for example:
•

•

mutual recognition of tests and certificates
(export and import of machinery for instance),
and
provisions of financial services

Furthermore, quite a large number of harmonised
commercial rules would have to be renegotiated and
transposed into new agreements, a monstrous task.
More broadly, Switzerland would find it difficult, if not
mechanically impossible, to work with UK authorities
while said authorities would be engaged in the longish
process of renegotiating their own relation with the
EU. In short, rebuilding contractual and several legal
bridges is not a priority. The Swiss-EU relation is
itself currently in the doldrums and reconstructing
part of the Swiss-UK relation would be complex and
extremely slow process.

What effect do you think it would have on the
EU as a whole?
The UK exit would no doubt weaken the EU as a
whole and possibly endanger its very future, if not its
existence.

“Brexit would cause an unavoidable
and major institutional disruption
and create legal uncertainty among
economic operators, at all levels.”
The UK leaving the EU would cause similar, if not
greater, difficulties with third countries for which the
EU single market has become a daily and functional
reality.

How do you think your jurisdiction’s relationship
with the UK would change?
Politically, the Swiss-UK relation would not
fundamentally change. In fact, at this time, as two
robust third countries, the UK and Switzerland may
both try to return to the ‘good old days’ of structured
bilateral free trade/services agreements. However,
even if one would qualify such agreement as a
valuable tool and described as effective, such single
and isolated instruments would not be a sustainable
model—even in the mid-term—in an ever-changing
global economic environment.

How easy do you think it would be for a country
to leave the EU?
On paper, leaving the EU might be politically and
intellectually easy—and perhaps attractive—for
several Member States at this particular time. Mere
political design and ambition, however attractive they
might appear, do not suffice. Economic and legal
reality will or should instil some sense and sensibility
in a Member State that might be tempted to do away
with the EU institutional and economic model. The
world is very much a group economic villages and
Members States know that splendid economic and
institutional isolation could be a significant challenge
at this time, almost an undoable task, when Western
economies are still unstable.
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Brexit: View from

UKRAINE

Nazar Chernyavsky, partner at Sayenko
Kharenko, comments from a Ukrainian
perspective.
What would Brexit mean for Ukraine?
For Ukraine, it would probably mean a new potential
ally in its political struggle with Russia. The UK has
traditionally been holding a tough line on this issue
and perhaps their position was never implemented
because of the common policy of the EU. Moreover,
Britain’s exit would mean that the EU becomes a
less stable institution and Ukraine should therefore
concentrate on its own development—building
relationships with different partners rather than just
trying to join the EU whatever it costs. In terms of
trade, we do not expect any significant changes as we
assume that all of the free trade agreements between
the UK and EU would stay in place. Accordingly, there
should be little effect on the terms of the Deep and
Comprehensive Free Trade Area the Ukraine has
signed with the EU.

What effect do you think it would have on
the EU as a whole?
It is likely to destabilise the EU, as it may cause the
departure of other Member States. Currently, the
burden on subsidising weaker economies is shared
between several of the strongest economies in the
euro area—if one of them quits, the burden would
become much heavier for the remaining ones. It
may also serve as an example for other nations, like
Denmark, who were declaring the wish to withdraw
from the EU, but were not doing it as they were
assumedly unsure how it would go.

How do you think your jurisdiction’s
relationship with the UK would change?
As described above,

“We believe relationships between
Ukraine and UK may improve and there
may be more venues for cooperation,
which could have been blocked due to
the EU common policy.”
In particular, there may be potential in exploring oil
and gas resources available in Ukraine—given the
experience and technologies of the UK and the
absence of the need to coordinate the energy policy
with the EU, which is still quite dependent on Russia.
We also believe that the UK may provide additional
support in the military area, as its policy in this part is
more aligned with the US than with the EU.

How easy do you think it would be for a country
to leave the EU?
We believe it would be extremely difficult, as it would
be necessary to ensure that many agreements
providing normal operation of businesses and
freedom of people stay in place—in particular,
contracts rely on the existing EU legislation and
regulation. Moreover, pre-emption of certain judicial
and administrative processes, such as the EU courts
or Competition Commission, would have to be
ensured. We believe a number of common budget
issues would also have to be resolved in the process.

RELX (UK) Limited, trading as LexisNexis®. Registered office 1-3 Strand London WC2N 5JR. Registered in England number 2746621. VAT Registered No. GB 730 8595 20. LexisNexis and the Knowledge Burst logo are registered trademarks
of Reed Elsevier Properties Inc., used under license. © 2016 LexisNexis. The information in this email is current as of 0516 and is subject to change without notice.

73

Brexit: View from

US

Peter Harris, assistant professor of Political
Science at Colorado State University,
comments from an American perspective.
What would Brexit mean for the US?
The US has long supported the goal of European
integration, and the inclusion of the UK within that
project. In a rapidly changing world, with power and
influence increasingly migrating towards non-Western
powers, it is more important than ever from the US
perspective that Europe remains unified, democratic,
and capitalist—and that it is able to speak with a
powerful voice on the world stage. The US looks to
Europe to help anchor the US-led international order
in the face of stiff competition from countries like
Russia, India, and China. Brexit would undermine the
extent to which Europe can be relied upon in this
regard because the UK has been a strong advocate
of the North Atlantic alliance, whereas other Member
States are less inclined towards aligning themselves
with the US.

What effect do you think it would have on
the EU as a whole?
Brexit could affect the rest of the EU in three ways,
which are not necessarily mutually exclusive.
First, it could lead other Member States to try their
luck at renegotiating their own terms of membership.
Certainly, there is no shortage of countries who
would like to get a more favourable relationship
with Brussels. In the long run, this could lead to a
weakening of the EU project and, in the worst case
scenario, its ultimate dissolution—or, at least, a
dramatic erosion of the political union.
Second, the UK’s departure could free the EU to
pursue deeper integration—without the UK carping
from the sidelines, the EU could perhaps stand
a better chance of achieving the sort of political
union that is necessary to complement the existing

economic integration.
The final possibility is that both of these things could
happen—that Brexit could lead to some other antiintegration states leaving the EU, which would make
it even easier for the remaining countries to pursue
‘ever closer union’.

How do you think your jurisdiction’s
relationship with the UK would change?
If the UK left the EU then it would probably become of
less strategic value to the US.

“Simply put, the UK would be a less
influential player in world politics,
having given up its considerable voice
at the heart of Europe.”
Of course, it is possible that the UK post-Brexit could
become a more active and internationalist player in
world politics, deepening its ties with the US and other
countries. The likelihood, however, is that the US’s
relationship with the UK would suffer if the UK was to
withdraw from the EU.

How easy do you think it would be for a country
to leave the EU?
The Lisbon Treaty sets out the procedure for the
leaving the EU. It would be a difficult and lengthy set of
negotiations, but it is certainly achievable. However,
it would be very difficult—perhaps even impossible—
for the UK to extricate itself from the complex web
of international agreements that all countries need
to adhere to if they want to trade freely with the
EU, which most Brexiters claim to want. In other
words, leaving the EU’s formal institutions might
not lead to that much meaningful autonomy for the
UK. Participation in an open international economy
means that governments have to give up certain
levers of power, whether a Member State or not.
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The mechanics of leaving the EU
Dr Mario Mendez, senior lecturer at the Queen Mary University of London, and Alexander
Türk, professor of law at the Dickson Poon School of Law, King’s College London, examine the
procedural requirements and implications if the UK decides to leave the EU.
Is there an existing framework for countries wishing to leave the
EU?
Dr Mario Mendez (MM): Yes. Art 50 TEU (following the Treaty of
Lisbon) has expressly provided for the possibility of withdrawal. Prior to
that, there had been debate as to whether withdrawal by a Member State
was possible. However, the only practice had concerned the departure
of part of an existing Member State, as was the case with Greenland—
formerly a Danish province that became an autonomous dependent
territory. Greenland’s departure was given effect, as a matter of EU law,
via the treaty amendment process.

Alexander Türk (AT): Art 50 TEU sets out the process for a Member
State to leave the EU. In the event the UK decides to leave the EU, Art 50
TEU requires the UK to notify the European Council, which would then
set out guidelines for the negotiation of an agreement with the UK. The
agreement would include the arrangements of withdrawal and, possibly,
any future relationship between the EU and the UK.
Crucially, while it is concluded by the Council by qualified majority,
the agreement requires the consent of the European Parliament. The
UK would not be able to participate in EU discussions concerning the
agreement. Second, in case of an agreement, the EU treaties would
cease to apply to the UK from the date the agreement enters into force.
But, in the absence of an agreement, the default position is that the EU
Treaties would cease to apply to the UK within two years of notification
(unless the UK and EU agree on an extension).

What are the constraints of the Art 50 TEU process?
AT: The most important constraint imposed by Art 50 TEU is the short
time-limit within which negotiations have to be concluded
Art 50 TEU imposes a time constraint. After two years the EU treaties
would cease to apply to the UK. This means that the UK, and its citizens
and companies, would not be able to rely on the provisions of the EU

treaties. The more complex the arrangement the UK wishes to have
with the EU, the longer the process will take. As noted above, trade
agreements between the EU and Canada have lasted seven years and
there is still not yet an agreement.
There are some, albeit limited, ways to deal with the time constraints.
First, the two-year limit can be extended, but this requires an
agreement between the UK and the European Council, which has to act
unanimously. Second, before giving notice to leave, the UK can start
informal negotiations, but there is no corresponding duty on the part of
its EU partners to engage in such negotiations.

What are the risks inherent to the Art 50 TEU process?
AT: In many respects the tight timetable foreseen by Art 50 TEU
makes the process fraught with danger on both sides. First, the UK
Government would need to agree as to what arrangements it would try
to pursue with the EU. Any delay in this respect makes the timetable
unrealistic. Equally, the EU would need time to assess its response.
Any arrangements other than the EEA model would not be realistically
achievable with the time frame.
If a negotiated settlement under Art 50 TEU cannot be achieved with
the time-limit and no extension is agreed, the EU treaties will cease to
apply to govern the relationship between the EU and the UK causing
uncertainty for business, citizens and investment on either side.

Could the UK ignore the Art 50 TEU process?
AT: It is possible for the UK to pursue first informal negotiations before
triggering the process set out in Art 50 TEU. But it would be dependent
on the EU’s willingness to engage in such an informal process.
Alternatively, the UK could ignore the process set out in Art 50 TEU and
immediately withdraw from the EU. The consequence would however
be that the EU treaties would cease to apply with immediate effect
for the UK, but also for the EU in respect of the UK. This would lead
to great uncertainty, as no arrangements would be in place to govern
the relationship between the UK and the EU. This will not be of much
interest to either side.
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How would an exit from the EU take place?
MM: The treaty text outlines the following stages:
• f or a Member State to decide to withdraw in accordance with its own
constitutional requirements
• for that Member State to notify the European Council of its intention
to withdraw
• for the EU to negotiate and conclude a withdrawal agreement with that
state
The treaties cease to apply to that state from either the date of entry
into force of the withdrawal agreement or, in its absence, two years
after the European Council was notified of the intention to withdraw
unless the European Council decides in agreement with the relevant
Member State to extend that period. In sum, following notification
of intention to withdraw a two-year default rule on withdrawal
begins, which can be expressly overridden by either the terms of the
withdrawal agreement itself or by agreement of the European Council
and the member state in question. There is, however, some debate as
to whether it would be possible for a state to withdraw its notification to
the European Council.
AT: After a decision to leave, there are different models on offer as to
how the UK can arrange its relations with the EU. Arrangements can vary
according to political preference, but in an increasingly interconnected
world the UK will want to seek some form of arrangement with the EU,
still its most important trading partner in the world.
The EEA arrangement is an agreement between the EU and several
European Free Trade Agreement EFTA states (Norway, Iceland, and
Lichtenstein). If the UK were to become part of this arrangement on
the EFTA side, then this would require the least amount of change
for both the UK and the EU. It would give the UK access to the internal
market, but the UK would retain freedom over agriculture and fisheries.
However, such an arrangement requires reciprocal access of EU goods,
services, capital, and people. Moreover, the UK would also have to
accept EU legislation in those areas, but also ‘flanking’ areas, such as
social policy (the Working Time Directive 2003/88/EC), consumer
protection, and environmental policy (noise and pollution standards)
without having a say over their adoption. Equally, the UK would have to
continue making a financial contribution to the EU.
The Swiss model is based on a series of bilateral agreements (currently
around 100) with the EU, which provides Switzerland access to the
internal market. In addition to a free trade agreement, Switzerland also
agreed seven bilateral agreements in 1999 (Bilaterals I) and another set
of three further bilateral agreements was agreed in 2004 (Bilaterals II)
with another following in 2010. These agreements cover a wide range
of areas between the EU and Switzerland, and are widely perceived as
a substitute for EEA membership. While Switzerland is free to reject
any of the Bilaterals I or refuse to accept new EU laws relating to those
agreements, this can trigger the collapse of all other agreements (the
‘Guillotine’). It was therefore not without consequence when the Swiss
in a referendum in 2014 restricted free movement of EU citizens.
Moreover, the EU has refused to agree any further agreements without
Switzerland agreeing an agreement similar to the EEA.
Beyond those models, anything can be envisaged. The UK may want to
arrange a series of trade agreements with the EU. Such arrangements
are however not straight forward, as the example of the trade
agreement negotiations with Canada has shown. The agreement covers

a large number of areas, has taken over seven years to negotiate and its
ratification will require at least another two years.
In addition to seeking arrangements with the EU, the UK also would
have to negotiate a large amount of trade agreements with partners
such as China, India, and the USA, which are currently governed by EU
arrangements.

What would the likely timeline of events be?
MM: It is worth underscoring that we are in uncharted territory here.
The treaty provision on withdrawal is both sparse and flexible and we
have no actual practice to offer further clarification or guidance.
The relevant Member State would first have to decide to withdraw
in accordance with its own constitutional requirements. States
have their own constitutional procedures in relation to withdrawal
from international agreements. For some, this is usually a legally
unconstrained executive power, as in France and the UK. For others, it
is constrained by a parliamentary approval requirement—at least for
treaties that were approved by Parliament, as in Spain. Withdrawing
from the EU would, however, inevitably take place according to
different constitutional rules, whether because this is the pre-existing
constitutional requirement or because it is viewed as constitutionally
inappropriate to take such a momentous step applying the ordinarily
applicable rules for treaty withdrawal. Thus, although not all states
have had referendums related to either their accession or continued
membership, it would today be hard to envisage any current EU
Member State not imposing a popular approval precondition for such a
constitutionally momentous decision. However, one must acknowledge
the possibility that a party could gain power with a mandate to withdraw
from the EU without conceding a referendum.
Following a domestic mandate for withdrawal, most likely through
popular approval, the European Council simply needs to be notified of
the intention to withdraw. This could be done immediately, but there
is no articulated requirement to do so and it would be theoretically
possible for that state to reflect on its options prior to notifying the
European Council and triggering the application of the two-year
withdrawal default rule.
The next step is negotiating the withdrawal agreement, which must take
into account the framework for the departing state’s future relationship
with the EU. It is for the European Council to issue the negotiating
guidelines and the withdrawal agreement would need to be concluded
by a qualified majority in the European Council and with the approval
of the European Parliament. On the departing state side, the relevant
agreement would also need to be approved according to its domestic
constitutional rules—this is not articulated in the EU treaty text, but one
could hardly envisage anything else being provided for in an agreement
of such significance.
Given the complexity of what is at stake, the default two-year time
frame is generally viewed as at best remarkably tight, so one might
expect recourse to the built-in flexibility that allows the time period to
be extended as a more likely outcome. However, the fact that a state
ceased to be a member certainly does not mean that all EU law would
immediately cease to apply in that state.
It would seem indispensable for a withdrawal agreement to provide
for transitional periods to smooth the transition from EU membership
to whatever, if any, other particular future relationship were to
exist regarding the EU. One need only think briefly here about the
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implications that would otherwise arise if EU law rights and obligations
ceased to apply with immediate effect in a given Member State. So,
could the entirety of the fundamental freedoms of goods, persons,
capital and services simply cease to apply on the date of entry into
force of a withdrawal agreement? What would happen to all the EU
nationals and their family members that have exercised their right to
move freely to the withdrawing state, and what of those who have left
the withdrawing state and now live in another EU Member State with
their family members? In short, one could generate a very long list
of complex issues that need addressing in withdrawal negotiations
and it is thus unsurprising that in the absence of actual practice there
has been an unwillingness to suggest specific time frames for such
negotiations.

What legal issues are likely to arise should the UK decide to leave
the EU?
MM: There should be no illusions as to the complexity of the legal
issues involved in withdrawal. The former British judge at the CJEU, Sir
David Edward, said:
‘[W]ithdrawal from the Union would involve the unravelling of a highly
complex skein of budgetary, legal, political, financial, commercial and
personal relationships, liabilities and obligations.’
There is one issue that the UK, unlike other Member States, would
not have to resolve—the process of reverting to your own national
currency. The UK would presumably have to face the key issue of
negotiating transitional arrangements in order to facilitate withdrawal
and the move to its post-EU membership relationship with the EU.
This would inevitably be challenging, but both sides would have every
incentive to generate as smooth a transition as possible. In terms of
the type of post-EU membership relationship, the two most frequently
mooted possibilities here are:
• EEA membership
• a Swiss-style relationship
There is, however, no guarantee of any longer-term treaty-based
relationship with the EU, much less the specific route preferred by a
withdrawing state. Indeed, even the withdrawal agreement itself is not
a prerequisite to withdrawal which, as noted above, can theoretically
take place in its absence. In any event, both the aforementioned routes
raise issues. The first in that it is a very integrationist agenda that

includes free movement of persons and involves applying much of the
changing acquis without meaningful input into its creation. For such
reasons, it is politically unlikely to be viewed as a desirable avenue for
the UK. Legally it would also require the UK first to rejoin the EFTA. As
for the second Swiss-style ad hoc relationship option, while it is less
institutionally developed and less integrationist than the EEA, most
obviously in not requiring the parties to apply the changing acquis, it
nonetheless does include free movement of persons.
Turning to UK ratification hurdles, these are outlined in CRGA 2010.
This essentially requires that treaties be laid before parliament for 21
sitting days and gives the Commons the possibility to vote during this
period against treaty approval. However, the government can re-lay
a treaty that the Commons had voted against and, in the absence of
a negative vote by the Commons, proceed to ratification. In normal
circumstances it is difficult to envisage a treaty being the subject of a
negative parliamentary vote in the UK. However, this might be possible
in the unlikely event of a change of government taking place between
treaty signature and any parliamentary vote taking place. More
importantly, the deeper any post-EU membership ties that are being
created, whether through the withdrawal agreement itself or a separate
trade-related agreement or agreements, the greater the pressure
becomes for the UK to use a more democratically legitimate approval
route, whether that be by expressly requiring parliamentary approval,
or popular approval or both.
Finally, it should be noted that it would be necessary to give domestic
effect to any withdrawal agreement in UK law—most obviously by either
repealing or amending the main gateway for much of EU law, namely
ECA 1972. However, this is no small job because ECA 1972 contains the
enabling clause for hundreds of statutory instruments that have been
made to give effect to EU law. And, independently of ECA 1972, EU law
is transposed into UK law most obviously by Acts of Parliament.
In short, the UK would ultimately have to wrestle with the thorny issue
of which aspects of EU law, over and above any obligations potentially
imposed by the withdrawal agreement and future EU agreement, it
wished to continue to apply after withdrawal.
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The impact on case law and legislation
Tim Eicke QC, a leading public and EU law advocate at Essex Court Chambers, looks at some of
the issues that might arise domestically and internationally with a decision to leave the EU.

What would an exit from the EU mean for domestic law?
Of course, the outcome of the referendum is currently uncertain.
Nevertheless, it is important to consider what would happen if the
referendum produced a majority Leave vote—what would be the impact
on UK domestic law?
As a matter of EU law, the impact of any such Leave vote and the desire
to withdraw from the EU thereby expressed are set out in Art 50 TEU.
This provides that:
• once the UK has notified its intention to withdraw from the EU, the
EU, acting through the Council, ‘shall negotiate and conclude an
agreement…setting out the arrangements for its withdrawal’ with the
UK ‘taking account of the framework for its future relationship with the
Union’ (Art 50(2)), and
• ‘ the Treaties shall cease to apply [to the UK] from the date of entry
of the withdrawal agreement or, failing that, two years after the
notification…unless the European Council, in agreement with the [UK],
unanimously decides to extend this period’ (Art 50(3))
This makes it clear that, as a matter of EU law which is (and will continue
to be), at the very least, binding on the UK as a matter of public
international law (pacta sunt servanda) there will be no immediate
impact on the UK’s domestic law arising out of a Leave vote.
As a matter of UK domestic law, of course, the gateway for EU law into
domestic law is ECA 1972. As long as that remains unamended and, as a
matter of EU law, the treaties continue to apply to the UK there should
also be no immediate change to our domestic law.
As Art 50(2) TEU anticipates, of course, the exact changes to, or impact
on, UK domestic law, whether in the form of legislation or case law,
will depend very heavily on the form and content of the withdrawal
agreement and any agreed ‘framework for its future relationship with
the Union’. As the political indications are that even if there were a
‘Leave’ vote, it would be desirable to achieve some form of free trade
arrangement with the EU:

• the exact impact on or required changes to UK domestic law are
currently highly uncertain and will depend on what agreement as to
their future relationship the EU and the UK manage to agree, and
• if it takes a form similar to the arrangements currently applied in the
relationship between the EU and Norway (through EFTA and the
EEA) or Switzerland (through a series of bi-lateral arrangements), the
changes to domestic law may well be very limited

What effect would it have on legislation?
On a strict reading of ECA 1972, s 2 which refers to ‘[a]ll such rights,
powers, liabilities, obligations and restrictions from time to time created
or arising by or under the Treaties, and all such remedies and procedures
from time to time provided for by or under the Treaties, as in accordance
with the Treaties are without further enactment to be given legal effect
or used in the United Kingdom’ (for similar language in relation to the
devolved administrations see for example SA 1998, s 126(9)) it may, in
fact, not be necessary to amend (or repeal) ECA 1972 at all because, of
course, once the treaties cease to apply as a matter of EU law, there are
no more rights, obligation, remedies etc arising under the treaties (in so
far as they concern the UK).
That said, of course, a majority Leave vote is likely to lead to an
amendment or repeal of ECA 1972 and/or any other relevant
(constitutional) legislation, such as the devolution statutes, all of
which expressly render anything done by a devolved legislature or
administration which is incompatible with EU law ultra vires.
In so far as any such amendment or repeal seeks to deny EU law direct
effect in UK law prior to the date on which, as a matter of EU law, the
treaties cease to apply to the UK, this would of course put the UK in
breach of its obligations under EU and/or public international law—
though it is unclear what legal (as distinct from political) consequences
this would have (and/or how an individual/company could enforce any
remaining EU rights through the domestic courts). Depending on the
form and content of the future relationship between there UK and the
EU, it will also, almost inevitably, be necessary to enact legislation to
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provide a basis for giving effect to that new relationship.
How far specific sectoral legislation, which had its origin in EU law, would
be or would need to be amended or repealed will again inevitably depend
upon:
• the arrangements for the UK’s future relationship with the Union and
the extent to which EU measures continue to apply and have effect
in UK law (as they do for example in Norway and, as far as within the
scope of the bi-lateral relations, in Switzerland), and
• how far any amendment or repeal is necessary and/or desirable to
give effect to post-withdrawal government policy

What effect would it have on case law?
It is difficult to see that withdrawal would have any significant impact
on the case law of the English courts. After all, the Supreme Court, in its
judgment in Pham v Secretary of State for the Home Department [2015]
UKSC 19, [2015] 3 All ER 1015 has already made clear (though obiter) that:
• it is already now a question of domestic law, to be determined by the
UK courts, as to how far the UK, by means of ECA 1972, has granted
jurisdiction to the EU in a particular field (para [76]), and
• that, in fact, the concept of ‘proportionality’, traditionally seen as a
decisive difference between EU/ECHR law and domestic public law,
may, in any event, now also be available as a matter of the common
law (at least in ‘some cases’) irrespective of whether EU law applied
(but see the important caution issued by Lord Neuberger in Keyu
v Secretary of State for Foreign and Commonwealth Affairs [2015]
UKSC 69, [2015] 3 WLR 1665 at paras [131]–[140] about the ‘potentially
profound and far-reaching consequences’ of a complete ‘move from
rationality to proportionality’ which would have to be considered—in a
future case—by an enlarged composition of the Supreme Court)

Are there any areas of the law that would be particularly
affected?
It is much too early to identify any particular areas of the law which might
be affected, even though, of course, from the political statements made
so far, it might be suggested that the free movement of workers and
services might be most affected. However, depending on the future
relationship with the EU there may be little that can be changed about
either of these fundamental freedoms.
One noteworthy potential aspect of withdrawal from the EU, though, is
the consequent withdrawal from the EU Charter of Fundamental Rights,
in the context of the government’s stated policy of abolishing HRA 1998
(to be the subject of consultation) and (in extremis) possibly withdrawing
from the ECHR. A combination of both these policies taken to their
extremes, therefore, risks leaving those in the UK without any external
(judicial) safeguards for the protection of their human rights.
That said, even in the context of the EEA (if that were the basis of any
future relationship between the EU and the UK) or any other association
with the EU, the EU is likely to insist on compliance with fundamental
human rights and, in the context of the EEA, the EFTA court (like the
CJEU) protects ‘fundamental rights guaranteed in the legal order of the
EEA Agreement’ (Joined Cases E-3/13 and E-20/13: Olsen at para [225])
on the basis that they constitute ‘general principles of EEA law’ (para
[226]).

There is no reason why this development should be reversed after a
withdrawal from the EU (irrespective of the form and content of any
future relationship).
The only limited impact might be in a situation where there was no freetrade arrangements with the EU and the courts would, therefore, no
longer:
• h
 ave to apply or construe EU legislation and/or domestic legislation by
reference to any EU obligations, and
• be able or required to make an order for reference to the CJEU
However, even in an arrangement akin to that enjoyed by Norway, similar
obligations as to compatible construction and orders for reference (to
the EFTA court) would most likely continue to apply.

How would the government cope with the immediate
uncertainty over legislation and case law?
As indicated, it is unclear that there would be any ‘immediate’ legal
(as opposed to political) uncertainty following a Leave result in the
referendum. The first uncertainty would arise out of the negotiations
concerning the future relationship with the EU and that uncertainty is
one that will have to be managed primarily at a political level to avoid any
adverse impact for example on inward investments and the financial
services industry in the City of London. Once those negotiations have
been concluded, there should be relatively little uncertainty impacting
on legal practice as it should be known at that stage what the new
relationship between the UK and the EU is and which rules and legislation
continue to apply and which do not.
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Implications on constitution and practice
Neil Parpworth, principal law lecturer at Leicester De Montfort Law School specialising in
constitutional and administrative law, considers what a vote to leave the EU would mean in
practice.
What is the legal position regarding the EU referendum in the UK?
Providing in law for a referendum on EU membership has been achieved
by the expedient of a statute, EURA 2015, which received Royal Assent
on 17 December 2015. By virtue of EURA 2015, s 1(4), the question (as
approved by the Electoral Commission) on which we shall be voting on
the 23 June 2016 is:
‘Should the United Kingdom remain a member of the European Union
or leave the European Union?’
The alternative answers which will appear on the ballot paper are:
• ‘Remain a member of the European Union’, or
• ‘Leave the European Union’ (see EURA 2015, s 1(5))
Voters in the referendum are those entitled to vote in parliamentary
elections. Thus prisoners serving custodial sentences will be ineligible
to vote. This has led, of course, to a series of cases before the ECtHR
which held in Hirst v United Kingdom (No 2) (Application No 74025/01)
[2005] All ER (D) 59 (Oct) that a blanket ban on prisoners voting
was contrary to ECHR, A3P1. Successive governments of different
political persuasions have yet to amend the law to comply with this
ruling despite the considerable passage of time. Indeed, the prisoners
voting issue has led to criticisms of the European Court for being too
interventionist. Prior to the Scottish Independence Referendum on
18 September 2014, a case confirmed that prisoners were ineligible
to vote because ECHR, A3P1 does not cover referendums. A similar
challenge in respect of the EU referendum would be likely to be dealt
with in the same way.

What would a vote to leave the EU mean in practice?
Since the UK joined the EEC (as it then was) in 1973, it has accepted
that as a consequence of the signing of the Treaty of Rome, and the
passing of ECA 1972, European law takes precedence over inconsistent domestic law. It is thus a limit on the legislative supremacy of
Parliament. However, a vote in favour of leaving the EU, followed by the
repeal of ECA 1972, would ensure that subsequent EU law no longer
applied in the UK. The constitutional position would thus be restored to
what it was pre-1972, in this context at least.

Could a Leave vote create any potential challenges?
A vote in favour of leaving the EU would give a clear mandate to repeal

ECA 1972 and bring an end to the UK’s membership of the EU. Although
a government would not be legally bound to act thus, it would be a bold
government which refused to act in accordance with the wishes of the
majority on this matter. Moreover, given the differences of opinion over
EU membership within the Cabinet and the wider Conservative Party,
the Prime Minister would be compelled politically, if not legally, to act
on a result even if it were contrary to the way in which he had voted.

What are the implications for the UK legally?
Although leaving the EU would end the UK’s obligation to comply with
European laws, the influence of that law would be likely to remain for
some considerable time. This is because such laws have often been
given effect in the UK by either primary or secondary legislation which
remains extant. Some areas of domestic law—eg environmental law,
are much influenced by EU law. It would take a long time to unpick such
laws, even assuming that this was considered desirable.
Too often in the popular press, and sometimes even from the mouths
of politicians who ought to know better, ECHR is treated as being a
legal instrument of the EU. It is not. ECHR is independent of the EU. It
is served by its own institutions. Leaving the EU, therefore, would not
necessarily have any direct impact upon the continuing significance
of ECHR in UK domestic law. The matter would need to be addressed
separately. Although the Conservative government’s proposals for a
British Bill of Rights have still not been published, the Secretary of State
for Justice’s public utterances suggest that whilst the intention is to
remain in ECHR system, the UK would not be prepared to do so at any
cost.

What are the implications for the EU as a whole in the event of a
Leave vote?
The UK is an important EU Member State. As one of the larger and
wealthier members, its departure would of course have implications
for those that remain. However, it would be highly unlikely to destabilise
the EU given that its membership of 28 states makes it far larger than
it was when the UK joined in 1973. Had the referendum vote in 1975 led
to the UK’s withdrawal from what was then the common market, that
would probably have had rather more profound implications. Now,
however, the EU is far more than just a collection of states with strong
trade links. It is a political as well as an economic union which has the
resilience to withstand the departure of the UK.
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Preparing for the Brexit—the dual
nationality trend
According to research by the Guardian, fear of Brexit is prompting many EEA nationals resident in
the UK to apply for British citizenship. Owen Jones, a partner at Doyle Clayton Solicitors, takes a
look at the legal aspects of this trend.
needed.

How is the possibility of Brexit fuelling applications for dual
nationality?
Traditionally most European nationals working in the UK, or living
here, have been happy to retain their current nationality and rely
solely on European free movement laws as their long term right to
reside freely in the UK—and work for the employer of their choice.
Only a limited number had previously chosen to seek to naturalise
as a British citizen and obtain a UK passport.
However, many of the European nationals who have not sought
British citizenship to date have actually already become eligible to
apply to naturalise as a British citizen—due to the length of time that
they have lived in the UK and having ‘exercised their Treaty rights’
for the relevant time period. They must also be able to meet the
other eligibility requirements for naturalisation as set out in BNA
1981. These broadly are that the person is over 18, that they are of
good character, that they can meet a ‘knowledge of language and
life in the UK requirement’ and that they intend to make the UK their
main home.
With the chances of Brexit more possible than at any other time in
recent memory, some European nationals are choosing to shore up
their right to live and work here through obtaining British citizenship.
Since November 2015, European nationals have been required to
first apply for and obtain documentation from the Home Office to
prove that they have acquired permanent residence status in the
UK. While permanent residence status is automatically acquired after five years’ residence in the UK exercising treaty rights, and allows
them to live and work here indefinitely, evidence of this permanent
residence status, in the form of a permanent residence card, is now

Broadly speaking, permanent residence can only be lost if the person has been outside the UK for more than two consecutive years,
or if they are expelled on serious public policy, health or security
grounds, or on the grounds of abuse of rights. British citizenship, on
the other hand, cannot be lost unless the person renounces it, or
is deprived of it because this is considered conducive to the public
good or there is evidence that the citizenship was obtained by fraud
or deception.
If the UK were to leave the EU, would having dual nationality give
that individual the freedom to choose where to reside?
Yes. Such a dual national has the right of abode in the UK as well
as the right to live in their original country of origin. Should Brexit
occur, by obtaining British citizenship, individuals will have protected themselves from any possibility that they could be required to
leave the UK.
It is very important to note that there are a number of countries in
the EU that do not permit their nationals to hold dual nationality
unless special permission is obtained (for example Austria, Germany, and the Netherlands). The same applies for Norway, which is an
EEA state and, as with all EEA states and Switzerland, is treated for
the purposes of EU free movement law in the UK as if it were an EU
Member State. For nationals of the countries that do not generally
permit dual nationality, obtaining UK citizenship would ordinarily
have the effect of renouncing their original nationality, sometimes
permanently. It is therefore important for individuals to consider
the implications of obtaining UK citizenship carefully before acting.
How does dual nationality affect the immigration status and
choices of spouses and children?
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A dependant spouse or a dependent child can in many cases
obtain the right to live with their spouse or parent in either of the
countries of which that spouse or parent is a national, and resident
in. Many countries, including the UK, allow the spouse or children to
also obtain residence and a new passport after living in the country
for a requisite qualifying period.
Since 2012, a new financial requirement has been controversially introduced into UK law in relation to non-EEA national family
members of British citizens. This financial requirement means that
a British citizen must demonstrate that they have met a minimum
income level, or retained a minimum savings level, if they wish to
bring their spouse and/or children to the UK to live with them. The
financial requirement therefore currently prevents some British
citizens from being able to live with their families in the UK.
In general, this financial requirement does not apply to European
nationals bringing their families with them to the UK when exercising
EU treaty rights (such as working). However, it is very important for
European nationals considering naturalisation to be aware that,
since 16 July 2012, a person who is a national of one or more other
EEA states and is also a national of the UK, will not be able to benefit
from EU free movement law in the UK (subject to certain transitional arrangements). This is the result of the UK implementing
the CJEU’s judgment in C-434/09: McCarthy v SSHD [2011] All ER
(EC) 729 via the Immigration (European Economic Area) (Amendment) Regulations 2012, SI 2012/1547. As such, on naturalisation
of the EEA national, any non-EEA national family member (unless
they have already acquired permanent residence or a transitional
arrangement applies) will have to obtain leave to remain under the
domestic immigration rules.
How can such individuals obtain British citizenship? What are the
challenges?
EEA nationals that have lived and worked (or exercised other treaty
rights) in the UK for six years will generally be eligible to apply for
naturalisation as a British citizen. However, since November 2015 it
has been necessary for them to have first applied for a permanent
residence card proving that they have permanent residence status.
The naturalisation application process itself also contains some
peculiarities and pitfalls and appropriate advice should be taken
to ensure success. Applications take a number of months to be
processed and, during at least some of this period, individuals can
be without certain key documents such as passports. It is, however,
possible to keep this period to a minimum.
Once the application for naturalisation is approved, the individual
will obtain an approval letter and must then make arrangements to
attend a citizenship ceremony (which includes making an oath or
affirmation of allegiance and receiving a certificate of naturalisation). Only after that ceremony can a separate application be made
for a British passport.
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Could EU citizens living in the UK claim ‘acquired
rights’ if there is a Brexit?
Tim Eicke QC, a leading public and EU law advocate at Essex Court
Chambers, looks at the withdrawal provision in the TEU and how/whether
‘acquired’ or ‘vested’ rights principles in international law may come into
play. He believes there is little doubt that the UK and the EU will seek to
negotiate specific provisions, whether transitional or as part of the ‘future
relationship’ between the UK and the EU, to address the situation of EU
citizens resident in the UK and of UK citizens resident in the EU.

Does the TEU specifically include
transitional provision for nationals of other
Member States who are exercising right
of residence in a host state when it leaves
the EU and would the position be different
for those who have acquired permanent
residence?
As a matter of EU law, the consequences of a decision by the UK
to withdraw from the EU are identified in Art 50 TEU. In so far as
relevant to this question, Art 50 TEU makes clear that, as a matter
of EU law:
• the provisions of the EU treaties (and the secondary
legislation adopted thereunder, such as the Citizens
Directive 2004/58/EC) do not cease to apply immediately
(whether as of the date of the announcement of the result of
the referendum or the date of the mandatory notification by
the UK of its intention to withdraw)
• the relevant EU law only ceases to apply once the withdrawal
agreement enters into force or, absent that, two years
after the UK has notified the EU of its intention to withdraw
(even though this deadline can be extended by unanimous
agreement between the UK and all the Member States of the
EU)
Art 50 TEU does not, however, expressly provide for or anticipate
any transitional provisions, whether generally or specifically in
relation to the position of EU citizens resident in the UK (or UK
nationals resident in the EU). Any such transitional provisions
would have to be (and would most likely be) the subject of any
withdrawal agreement, assuming that such an agreement can
be negotiated prior to the expiry of the two-year deadline (or any
extended deadline).

The situation under English law is, of course, further subject
to the continued operation (at least during the Art 50 TEU
negotiations) of ECA 1972. In the (highly) unlikely event that that
Act (and relevant secondary legislation, such as the Immigration
(European Economic Area) Regulations 2006, SI 2006/1003)
were to be repealed prior to the conclusion of a withdrawal
agreement, affected individuals would find themselves in the
unusual (and probably uncomfortable) position that, despite the
fact that, as a matter of EU law, they continue to enjoy a right of
residence, those rights would be difficult (if not impossible) to
enforce in or through the English courts.
One can, of course, only speculate what the position of EU
citizens in the UK (or UK citizens in the EU) would be under
the withdrawal agreement. However, absent any transitional
provisions, it is not obvious how the immigration status of EU
citizens in the UK would or could be ‘converted’ into one or
other currently existing categories for the grant of leave to enter
or remain (for any extended period), whether to (continue to)
pursue economic activity in the UK or otherwise. Considering
the current rhetoric of those advocating withdrawal from
the EU based on or around the need to control (and reduce)
immigration, including from (at least some Member States of)
the EU, the negotiations about transitional provisions and/or
the creation of domestic provisions for the ‘transfer’ of those
currently exercising EU free movement rights into one or other
category under the Immigration Rules may well themselves be
not without difficulties.
In principle, these difficulties would be no different whether
the relevant EU citizen is currently exercising a (renewable but
temporary) right of residence under EU law or whether, having
resided here for the required continuous period of five years,
they qualify for permanent residence under the Citizens Directive
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(as implemented through the EEA Regulations). After all, both
exercise a status which is derived wholly from EU law given effect
in the UK merely as a result of the duty to transpose the relevant
EU Directive. The one potential exception to this may be (and it is
not possible to put this higher than a definite ‘may be’) for those
who have been in the UK long enough to have had their ‘residence
permit or residence document (as the case may be) endorsed
to show permission to remain in the United Kingdom indefinitely’
under the old paragraph 255 of the Immigration Rules (repealed
with effect from 30 April 2006). After all, arguably, individuals in
that position had been accorded a status under the Immigration
Rules not (at the time) required by EU law and may, therefore, be
treated as having been granted (and retained) ‘indefinite leave to
remain’, as provided for under the Immigration Rules.
It has been suggested that ‘[p]eople who had a right to
permanent residence in other EU countries could probably
keep it, as this right is derived from the European Convention on
Human Rights’ (see Jean-Claude Piris ‘If the UK votes to leave—
The seven alternatives to EU membership’, Centre for European
Reform, Jan 2016, pg 12). It is not clear what the legal basis for
that assertion is. After all, (with perhaps the one exception noted
above) the residence status of the individual EU citizen is plainly
derived from EU law, whether it is Art 21 TFEU or the Citizens
Directive (as implemented in the UK).
With the one possible exception identified above, that legal
basis for their residence would cease to apply once the UK has
withdrawn from the EU (subject to any withdrawal agreement).
The ECHR does not per se grant, or provide for a positive
obligation to grant, any particular immigration status. At best,
the ECHR may provide a basis (most likely under the right to
respect for private and family life under ECHR, art 8) on which an
EU citizen resident in the UK could seek to rely in order to resist
removal from the UK.

Would an EU national exercising a right
of residence in the UK at the time of a
Brexit have any vested/acquired rights of
residence under international law, eg art
70 of the Vienna Convention?
It is difficult to see what basis the individuals concerned could
have in public international law to assert any ‘vested’ or ‘acquired’
rights.
Understandably, reference is frequently made to Vienna
Convention, art 70—which is probably reflective of customary
international law in any event—which provides that termination of
a treaty (which is likely to include the withdrawal of the UK from
the TEU/TFEU thereby terminating that agreement at least as
between the UK and the remaining 27 Member States):
• ‘releases the parties from any obligation further to perform
the treaty’ (here the UK and the 27 member states of the EU)
• ‘does not affect any right, obligation or legal situation of the
parties created though the execution of the treaty prior to its
termination’

These consequences are, however, prefaced by the words
‘unless the treaty otherwise provides or the parties otherwise
agree’. There is, therefore, a real risk that Vienna Convention, art
70 would not, in fact, apply on the basis either that:
• the withdrawal agreement would ‘otherwise’ provide and,
therefore, override the general rule laid down by Vienna
Convention, art 70, or
• in absence of a withdrawal agreement, Art 50 TEU, in fact,
would be held to ‘otherwise’ provide and, therefore, lead to
a cessation of all rights and obligations under the treaties
on expiry of the deadline provided for (two years unless
extended)
However, even if Vienna Convention, art 70 were to apply, it is
plainly:
• operative on the international law plane only (and it is,
therefore, unclear on what basis it could be enforced
through the English courts), and
• addressed at the position of the ‘parties’ to the terminated
treaty—ie the states which are parties to the EU treaties (and
perhaps the EU itself)
It is not, in fact, concerned with the position of individuals and
their rights at all and, in so far as an EU citizen resident in the UK
would seek to rely on Vienna Convention, art 70, that would have
to be on the basis that denial of a right of residence in the UK (by
way of example) would be contrary to a ‘right, obligation or legal
situation’ of her home Member State (rather than herself).
Furthermore, in particular where the rights of citizens under
EU law are primarily an aspect of the ‘internal market’, the two
provisions identified above are clearly in tension. If withdrawal,
under Vienna Convention, art 70, releases the UK from its
obligations under the EU treaties (as Art 50 TEU also clearly
envisages), it is difficult to see how it cannot affect the individual’s
right (and the UK’s obligation to permit her) to continue to reside
(and work) in the UK. After all, it is the express purpose of those
seeking withdrawal from the EU that the UK will be able to control
itself (without being subject to the obligations arising under the
EU Treaties) who enters and resides in the UK.
That said, while there may be very real difficulties in establishing
a legal basis (and even less an enforceable right) for continuing
and/or future enjoyment of any right to reside (and/or work) in
the UK (or at least to reside in the UK as a matter of right rather
than discretion), international law and/or the ECHR (at the very
least on the international plane and, in relation to the ECHR, at
least as long as it remains part of English law) are almost certain
to protect certain rights established in the past by virtue of the
individual’s presence in the UK. By way of example, the ECHR
should protect EU citizens (just like any other ‘person’ present
in the UK) from deprivation of any property which they acquired
while resident here under EU law, or removal from the UK where
that would be in breach of the right to respect for private and/or
family life under ECHR, art 8.
Finally, in this context, it might worth noting that perhaps
the most significant basis for the ‘rights’ EU citizens enjoy in
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the UK (and vice versa), which will almost inevitably be lost
unless specifically provided for in the withdrawal agreement,
is the prohibition (subject to only very limited exceptions) of
discrimination between British citizens and EU citizens.
Even the ECHR has accepted that the special legal order created
by EU law currently makes it permissible under the ECHR for EU
citizens to be treated more favourably to other ‘foreigners’, ie
third country nationals. Once the UK has withdrawn from the EU,
it may become more difficult to justify under ECHR, art 14 (absent
perhaps the withdrawal agreement) treating one category of
foreigners (ie EU citizens) differently from others.

Could any UK domestic law principles
apply, for example, legitimate expectation?
In light of the fundamental change of circumstances which
would be brought about by the UK’s withdrawal from the EU,
both political as well as in the legal position of EU citizens in
the UK (or UK citizens in the EU) it is difficult to see—other than
by reference to HRA 1998—how any principle of domestic law
would protect EU citizens resident in the UK from the impact of
that change in legal position (in particular if reflected in changes
in domestic primary/secondary legislation). Furthermore,
there would have to be or to have been a sufficiently clear and
unequivocal representation as to the future status of EU citizens
post-withdrawal by (one assumes) the government to give rise
to an enforceable substantive legitimate expectation and, as far
as I am aware, no such statement has so far been made (or, one
would assume, is likely to be made). Finally, of course, ultimately
any such expectation is capable of being overridden by whatever
legislation Parliament decides to adopt in order to give effect to
the withdrawal.

What do you think would happen in
practice in the event of a Brexit?
Ultimately, there appears to me to be little doubt that the UK
and the EU will seek to negotiate specific provisions (whether
transitional or as part of the ‘future relationship’ between the UK
and the EU) to address the situation of EU citizens resident in the
UK and of UK citizens resident in the EU. As has frequently been
pointed out, when Greenland (a Danish dependent territory) ‘left’
the EU in 1985, the EU Commission stressed the importance of
both transitional provisions and the protection of ‘vested’ rights,
however defined.
As a result, the real question will more likely be whether, in light
of the express aims of those who advocate withdrawal from the
EU, it will be possible to agree terms of a withdrawal agreement
which:
• satisfy both sides of the negotiation, and
• still provide the fullest possible protection of those citizens
resident within the jurisdiction of the other negotiating party.
In considering this issue it is important to bear in mind that any
withdrawal agreement, in order to be accepted, has to be signed

and ratified not only by the UK but also the EU acting through the
Council (acting by a qualified majority, not of course, counting the
UK). In turn, the Council can only sign and ratify the withdrawal
agreement once it has obtained the ‘consent’ of the European
Parliament (this is on the assumption that any withdrawal
agreement would not be classified as a ‘mixed’ agreement
which would also require ratification under the constitutional
procedures of each of the remaining 27 Member States). There
are, therefore, a significant number of political actors whose
interests will need to be taken into account in negotiating any
withdrawal agreement.
In any event, it is virtually inevitable that any such negotiations
would have to be conducted on the basis of an expectation
of reciprocity. The effect of this would be that any benefit the
UK might seek for its estimated two million citizens living (and
working) in the EU—eg to secure their continued right to work,
reside and/or acquire property in other EU states, and to access
public services such as medical treatment in those states—it
would have to be willing to extend to EU citizens. Importantly,
negotiations are conducted on behalf of the EU and not by the
27 individual Member States, without being able to distinguish
between the citizens of different EU Member States).
The government, in its white paper ‘The process for withdrawing
from the European Union’, identified the following prominent
examples of areas as being of interest to UK citizens living in
the EU so as to have to form the subject of negotiations in the
context of agreeing a withdrawal agreement, whether by way of
transitional provisions or a permanent new ‘future relationship’
between the EU and the UK:
• the right to live, work and own property in all 28 countries of
the EU
• the ability to retire to another EU country
• the right to receive healthcare that is free at the point of use
and paid for by the NHS, using the European Health
Insurance Card
• the right to vote in local elections in other EU countries
• mutual recognition of child custody decisions across the EU
• the use of the European Small Claims Procedure to reclaim
up to €2,000 from individuals in other EU countries
• the right to use public services in other EU countries
As identified above, it has to be assumed, that in order to obtain
or retain any one of these rights or benefits the UK would also
be required to extend them—on the basis of reciprocity—to
the citizens of the (then) 27 EU Member States. Whether and/
or to what extent the UK would be willing to do so is, of course,
ultimately a political judgment.
The government, in its white paper ‘The process for withdrawing
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Leave, Remain, or Renegotiate?
Kieran Laird, principal associate in the public law and regulation team at Gowling WLG, suggests
there is no legal bar to a second referendum, and whether the government chooses to follow the
precedents will be purely a matter of politics.
Is there any statutory requirement for a second referendum
following a vote to leave the EU?
The idea of a second referendum has been floated several times, most
recently by Boris Johnson and Michael Howard. Although this time round
his enthusiasm has been short lived, Johnson had previously signalled
his support for a second referendum when it was put by Dominic
Cummings, director of Vote Leave, in June 2015. In fact, Cummings
suggested two alternative scenarios in which a second referendum
could take place.
The first is grounded in the legal mechanics of the UK’s withdrawal from
the EU. Under Art 50 TEU, the withdrawal process is triggered by the
government giving notice of a decision to leave to the European Council.
Following that notice the UK and the EU would attempt to negotiate an
agreement regarding the terms of the UK’s withdrawal and its future
relationship with the EU. Cummings suggested that the government
could consider it necessary to put the final form of any such withdrawal
agreement to the people in a referendum.
Any decision to hold a referendum on the withdrawal agreement would
be a purely political decision—there is no requirement to do so either
under the TEU or in domestic law. EUA 2011 provides that a referendum
must be held before the UK could agree to an amendment of the TEU,
the TFEU or before the UK could agree to certain decisions to transfer
power or competence from the UK to the EU. However, EUA 2011 does
not require a referendum on an agreement negotiated under Art 50 TEU.
The second form that a second referendum could take arises where,
following a vote to leave, the government does not trigger the Art 50
TEU exit procedure but instead attempts to use that result as leverage
to negotiate further concessions from the EU which would then be put
to the people in another referendum on whether to leave or remain.
Cummings raised this possibility as a way of addressing the problem that
a vote to leave may be an unpalatable leap in the dark for many voters,
and it is this alternative which Boris Johnson claimed to find attractive.
Again, the decision to hold such a second referendum would be a
political one as there is no legal requirement to do so. EURA 2015 deals
solely with the single referendum and, were a second referendum to be
held, a further Act of Parliament making provision for it would need to be
passed by Parliament. This would give eurosceptic MPs on both sides the
chance to block a second referendum on the basis that a vote to leave
on 23 June 2016 should be determinative.
One of the consequences of the essentially political nature of the debate
is that positions are constantly shifting. For example, in The Times on 27
February 2016, Boris Johnson seemed to have abandoned the second
referendum idea—at least for the moment.

Could the courts hold that a second referendum must be held?

The courts will not be willing to require a second referendum in
circumstances in which the source of that requirement was not found
in legislation. In particular, just because a referendum had been held
following the government’s first deal with the EU, the courts would be
unwilling to hold that this gave rise to an expectation—enforceable as
a matter of public law—that a referendum would need to be held on a
second.

In R (on the application of Wheeler) v Office of the Prime Minister [2008]
EWHC 1409 (Admin), [2008] All ER (D) 333 (Jun) a claimant attempted
to argue that promises by the Prime Minister to hold a referendum on the
first version of what later became the Lisbon Treaty created a legitimate
expectation in public law that a referendum would be held on the
second version. The High Court rejected that proposition, placing strong
emphasis on the fact that under PPERA 2000 the decision on whether
to hold a referendum on a particular issue lies with Parliament. The
fact that the claim would involve an interference by the court with the
proceedings of Parliament was a ‘decisive reason’ why it should fail.
The same constitutional reasoning was deployed against (the same)
Mr Wheeler—a former UKIP treasurer—when he attempted to argue for
a legitimate expectation to hold a referendum on the UK’s decision to
participate in the Council Framework Decision on the EAW (see Wheeler
v Prime Minister [2014] EWHC 3815 (Admin), [2014] All ER (D) 171 (Nov)).
It is therefore clear that, absent an existing statutory requirement to hold
a referendum, the essentially political nature of the decision to hold one
is such that no court is likely to interfere.

Does the government have a mandate for a second referendum
and could it realistically use the June referendum as a
springboard to further negotiations?
In its 2015 election manifesto, the Conservative Party stated that it
would negotiate new rules with the EU, the result of which would then
be put to the British people in a ‘straight in-out referendum on our
membership of the European Union by the end of 2017’.
Although it sought a mandate for the referendum on 23 June 2016, it did
not seek one for a second referendum in any form. But that does not
mean that such a referendum could not be held.
The idea of using a referendum result as a basis for renegotiation does of
course have precedent in other Member States. For example, in 1992 the
Danes rejected TEU through which the European Community evolved
into the EU, and then later accepted it following some renegotiation by
the Danish Government.
When, in referendums held in 2005, France and the Netherlands voted
against the ratification of the Constitution for Europe, the European
Council agreed a mandate for a new treaty. Subsequent negotiations led
to the Lisbon Treaty in December 2007—although neither France nor the
Netherlands held a second referendum on the renegotiated deal before
ratifying it.
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Ireland, however, did hold a referendum on the Lisbon Treaty in June
2008 and the Irish people rejected it. The Irish Government then
used that vote to renegotiate the terms of the treaty, securing specific
exclusions from certain elements of it which were then presented in a
second referendum in October 2009.

Wheeler and Lucas stand in a long line of authority which underlines the
fact that the Administrative Court will not pass judgment on decisions
which fall squarely within the political realm. The greater the macropolitical nature of a decision, the more deference will be given to the
decision-maker and the more disinclined the court will be to interfere.

There is no legal bar to a second referendum, and whether the
government chooses to follow these precedents will be purely a matter
of politics. The government has repeatedly stated that there will be no
second referendum and, in his statement in the House of Commons
on 22 February 2016, the Prime Minister again sought to torpedo the
referendum-renegotiation-second referendum idea in response to Boris
Johnson’s initial public support for it. It may be that the Prime Minister
cannot credibly reverse out of that position and, as he has stated that
a vote to leave will not trigger his resignation, it is not the case that a
successor could follow a different path.

It is hard to think of a more obviously ‘political’ decision than to take the
UK out of the EU. There is therefore no realistic possibility of a court
entertaining a challenge to a failure to initiate the withdrawal process
under Art 50 TEU.

Even were the government willing to return to the negotiating table, the
other 27 Member States would need to be willing to join them there.
There will be a range of factors which make that more or less likely. On the
one hand there have been statements from several influential quarters—
such as the leader of the largest group in the European Parliament (the
centre right EPP group)—that there will be no further negotiation.
However, on the other hand, the recent Greek experience illustrates
that the EU is willing to try hard to keep the club together and in a choice
between negotiation of a withdrawal agreement under Art 50 TEU
and negotiation of a new deal with the UK the latter may prove less
unpalatable.

Does EURA 2015 require the government to respect the outcome
of the referendum?
There is no provision in EURA 2015 which requires the government to
respect the outcome of the vote on 23 June 2016.
This is in contrast to referendums held under EUA 2011, the results of
which must be respected. For example, under EUA 2011, s 2, a treaty
which amends or replaces TEU and TFEU cannot be ratified unless a
majority of those voting in the referendum have been in favour.
Parliament therefore had a clear precedent which it could have used to
hold the government to the outcome of the EU referendum but it choose
not to do so.

Does this mean that if the UK votes to leave, the government
could ignore the result and not give notice to the EU to trigger the
withdrawal process under Art 50 TEU?
In its 2015 election manifesto, the Conservative Party stated:
‘[W]e will honour the result of the referendum, whatever the outcome.’
That commitment has been reiterated several times, both in and out of
Parliament.
However, as the Wheeler case shows, the courts treat such statements
made by politicians as existing only in the political sphere and having no
legal status. The most recent example of this approach is the decision of
the Investigatory Powers Tribunal in Caroline Lucas MP v Security Service
[2015] UKIPTrib 14_79-CH, [2015] All ER (D) 104 (Oct). In that case, a
promise made in 1966 by then Prime Minister Harold Wilson that the
security services would not tap MPs’ phone communications was held
to be a ‘political statement’ made in a political context which was never
intended to be the ground of legal rights and on which there could be no
reliance in law.

As a matter of politics, however, whether the Prime Minister would
maintain any credibility in ignoring a vote to leave is entirely another
matter.

Speaking of a second referendum, could the outcome of the UK
referendum on EU membership trigger a second referendum on
Scottish independence?
There have been various rumblings from the SNP that a vote to leave
the EU could trigger a second referendum on Scottish Independence.
The SNP leader in Westminster—Angus Robinson—responded to the
Prime Minister’s statement in the Commons on 22 February 2016 by
pointing out that every single Scottish MP, every member of the Scottish
Parliament and all but one Scottish MEP support remaining in the EU.
Several polls have also shown that a majority of Scottish voters wish to
remain in the EU.
Against this background there is a certain attractiveness to the
proposition that should the UK vote to leave the EU, Scotland should
be given the opportunity to leave the UK. However, it needs to be made
clear that, should Scotland leave the UK, it would not automatically be a
member of the EU upon independence and would need to apply to join.
Against this background, Nicola Sturgeon has refused to commit to
a second referendum on Scottish independence following a vote to
leave the EU, but has said that such a result would increase demand for
independence. As with many of the issues outlined here, there is no legal
requirement requiring or precluding a second referendum on Scottish
independence. The decision to call for one will be a political decision for
the SNP.
It is worth noting that, from a legal perspective, a second referendum
would require the consent of Westminster. Under SA 1998, Sch, para 1,
the union of the Kingdoms of Scotland and England is a matter reserved
to the Westminster Parliament. Prior to the Scottish independence
referendum in 2014, an exemption was inserted into SA 1998 which
stated that SA 1998, Sch 5, para 1 did not reserve a referendum on
Scottish independence where certain requirements were met. One of
those requirements was that any such referendum had to be held no
later than 31 December 2014. For a second referendum to take place,
the Parliament in Westminster would have to approve, by affirmative
resolution, an order making a similar exemption to allow for another
referendum.
Whether Parliament would feel able to refuse a call for a second
referendum in Scotland in circumstances where the UK as a whole voted
to leave the EU, but a majority in Scotland voted to remain is therefore a
whole other (and wholly political) question.
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