Anti-social Behaviour Law

Second Edition

Jack Anderson
Paul Greatorex
Damian Falkowski
Benjamin Tankel

All Barristers, 4-5 Gray’s Inn Square, London

)

JORDANS



Published by

Jordan Publishing Limited
21 St Thomas Street
Bristol BS1 6JS

Whilst the publishers and the author have taken every care in preparing the material included
in this work, any statements made as to the legal or other implications of particular
transactions are made in good faith purely for general guidance and cannot be regarded as a
substitute for professional advice. Consequently, no liability can be accepted for loss or
expense incurred as a result of relying in particular circumstances on statements made in this
work.

© Jordan Publishing Ltd 2011

All rights reserved. No part of this publication may be reproduced, stored in a retrieval
system, or transmitted in any way or by any means, including photocopying or recording,
without the written permission of the copyright holder, application for which should be
addressed to the publisher.

Crown Copyright material is reproduced with kind permission of the Controller of Her
Majesty’s Stationery Office.

British Library Cataloguing-in-Publication Data
A catalogue record for this book is available from the British Library.

ISBN 978 1 84661 162 9

Typeset by Letterpart Ltd, Reigate, Surrey
Printed in Great Britain by CPI Antony Rowe, Chippenham and Eastbourne



CONTENTS

Foreword to the First Edition
Preface

Preface to the First Edition
Table of Cases

Table of Statutes

Table of Statutory Instruments
Table of Abbreviations

Chapter 1

Introduction

Definitions of ‘anti-social behaviour’

Relationship between civil and criminal law

Tackling anti-social behaviour
Legal considerations: overlapping remedies
Legal considerations: specific and general duties
Costs

Guide to this work

Chapter 2
Relevant Bodies, Powers and Duties
Local authorities
Definition
Summary of duties
Summary of general powers
Local authorities acting in other capacities
Police
Police authorities
Police forces
Community support officers
Accredited persons
Youth justice
The Youth Justice Board
Youth offending teams
Duties of youth offending teams
Guidance
Crime and Disorder Reduction Partnerships
Responsible authorities

Co-operating and participating bodies and persons

vii

X
XXiii
XXXIX
Ixiii
Ixix

O O 0 0 O\ W =

—

12
12
13
15
17
19
19
20
21
22
24
24
26
27
28
28
28
29



xii Anti-social Behaviour Law

Formulation, publication, implementation, review and reporting of

strategies
Local housing authorities, registered social landlords etc
Registered providers of social housing
Housing associations
Housing trust
Housing action trusts
The duties of a local housing authority
Other bodies
National Health Service
Local probation boards and providers of probation services
Fire and rescue authorities
Environment Agency
Miscellaneous
Individuals
Duties
Powers

Chapter 3
Evidential Considerations
Introduction
Types of evidence in anti-social behaviour proceedings
Factual evidence
Persuasive evidence
Professional and lay witnesses
Professional witnesses
Lay witnesses
Witness intimidation
Criminal proceedings
Civil proceedings
Hearsay evidence
Summary of rules relating to hearsay evidence
The use of hearsay evidence
Business records

Disclosure of information for purposes of provisions of Crime and

Disorder Act 1998

Part 11
General Powers for Dealing with Anti-social Behaviour

Chapter 4

Powers of Police Officers and Police Civilians and General Criminal

Offences

Powers of police officers, community support officers and accredited

persons to deal with anti-social behaviour

Power to require a person believed to have committed a relevant

offence to give name and address
Power to require name and address of anti-social person

32
34
35
35
36
36
36
37
37
37
38
38
38
38
38
39

41
41
42
42
42
42
42
43
43
43
44
44
44
46
48

49

53

54

59
59



Contents

Power to require name and address of a person refusing to be

searched
Power to detain
Power to use reasonable force to detain person
Power to search a detained individual
Power to remove a person from a place
Power to disperse groups

Entry to save life or limb, or prevent serious damage to property

Photographing suspects
Power to arrest

Power to serve a closure notice on licensed premises persistently

selling alcohol to children

Criminal offences that may be committed by a person behaving in an

anti-social manner
Common law
Statutory offences
Fixed penalty notices
Powers of arrest
Police officers
Individuals
Power to prosecute
Who can bring prosecutions?
Making the decision to prosecute
Sentencing powers
Community orders under the Criminal Justice Act 2003
Sentencing in the youth justice system
Disqualification from driving

Chapter 5

Byelaws

Introduction

Power to make byelaws

Procedure for making byelaws
The proposed alternative procedure

The validity of byelaws
Byelaws must be within the powers of the local authority
A byelaw must not be repugnant to the general law
Byelaws must be certain
A byelaw must be reasonable

Evidence of byelaws

Construction of byelaws

Enforcement of byelaws

Fixed penalty notices

Waiver, relaxation and repeal

Chapter 6
Anti-social Behaviour Orders
Introduction

Xiil

60
60
60
61
61
61
64
64
64

64

64
65
68
71
80
80
82
&3
83
83
84
84
86
86

87
87
88
88
90
91
92
92
93
94
95
95
96
97
99

101
102



Xiv Anti-social Behaviour Law

The basics
Making the decision to apply for an ASBO
Consultation
Interim orders
Procedure for applying for an ASBO
Magistrates’ courts (free-standing applications)
County courts
Criminal courts
Vulnerable and intimidated witnesses: special measures directions
Procedure for making the order
Satisfying the requirements for making an ASBO
(1) Proof of anti-social behaviour
(2) An order must be necessary
(3) The court’s discretion
(4) Prohibitions
Defending ASBOS
Questioning the validity of the application
Application to adjourn
Application to stay pending a judicial review
Denying anti-social behaviour
Denying an order is necessary
Resisting certain prohibitions
Challenging an ASBO in proceedings for breach
Appeals
From an ASBO imposed on a free-standing application to the
magistrates’ court
From the magistrates’ court on conviction
From the Crown Court on conviction
County court
Appeals by way of case stated
Duration, variation, discharge, breaches, enforcement and publicity
Duration
Variation and discharge
Breaches, enforcement and sentencing
Publicising ASBOs
Costs
Orders which can be made at the same time as an ASBO
Intervention orders
Individual support orders
Parenting orders
Special provisions and considerations in the case of children and
young persons

Additional considerations to take into account before applying for

an ASBO
Modifications to procedure
The interests of the child as a consideration
Reporting restrictions and publicity
Review of an ASBO in respect of a person under 17

104
107
109
110
115
115
116
118
122
125
126
127
131
135
135
140
140
141
141
141
142
142
143
143

143
144
145
146
147
149
149
149
151
155
156
156
156
159
159

159

159
161
162
162
165



Contents

Breach of an ASBO by a minor
Individual support orders
Parenting orders

Proposals for reform

Chapter 7
Harassment
The common law
Protection from Harassment Act 1997
The prohibitions
The essential ingredients of harassment
A victim of harassment
A harasser
Defences
Actions against harassment
Civil proceedings
Corporate Liability
Civil remedies — injunctions
Interim Injunctions
Representative proceedings
Human rights considerations
Procedure under section 3 of the 1997 Act
Limitation Act 1980
Criminal proceedings

Chapter 8

Local Authority Injunctions under Section 222 of the Local Government
Act 1972

Introduction

Public nuisance

Injunctions in aid of the criminal law

Power of arrest

Section 2 of the Local Government Act 2000

Part IIT
Landlords’ and Landowners’ Remedies and Nuisance/Misuse of
Land

Chapter 9

Landlords’ Remedies

Introduction

Anti-social Behaviour Act 2003

Injunctions available to social landlords
The new scheme
Anti-social behaviour injunctions (‘ASBIs’)
Injunction against unlawful use of premises
Injunction against breach of tenancy agreement
Duration of the injunction

XV

166
166
168
169

171
171
174
174
176
182
185
185
186
187
190
191
193
194
197
200
201
202

211
211
212
212
216
217

221
222
222
224
225
225
226
226
227



XVi Anti-social Behaviour Law

‘Without notice’ orders
Injunctions: ouster and exclusion orders
Injunctions: powers of arrest
The extent and duration of the injunction
Procedural rules
Service of the injunction
Evidence in support of the injunction
Obtaining possession of land
Is the occupier a tenant, a licensee or a trespasser?
What security does the tenant enjoy?
Human rights and public law considerations
Introductory tenancies
Family intervention tenancies
Housing associations — assured shorthold tenancies
Demotion orders and demoted tenancies
Housing Act 1985
Secure tenancies
The tenant condition
Long tenancies
Other tenancies which are not secure tenancies
Obtaining possession from a secure tenant
Obtaining a possession order against a secure tenant
Taking account of disability discrimination in possession
proceedings
Public law considerations
Grounds for possession
Notice seeking possession
Service of notices
Particulars of the ground
Reasonableness
Should the order be suspended?
Housing Act 1988
Assured tenancies
Separate dwelling
Tenancies which cannot be assured tenancies
Obtaining possession from an assured tenant
Obtaining a possession order against an assured tenant
Before deciding to serve a notice seeking possession
Grounds for possession
Notice seeking possession
Particulars of the ground
Reasonableness and whether to suspend the order

Chapter 10
Landowners’ Remedies and Property Remedies
Introduction
Deliberate trespass
Squatters

227
229
230
231
231
232
233
233
234
235
235
237
239
242
244
251
251
251
252
252
253
253

254
256
256
258
259
260
260
262
263
263
264
265
265
266
266
267
269
269
269

271
271
272
272



Contents

Gypsies, travellers and unauthorised campers
Aggravated trespass
Police powers to remove trespassers
Nuisance
Trees, hedges, roots and weeds
Trees
Hedges
Weeds
Derelict and vacant properties; Building Act notices
Defective and dangerous buildings; hazards in dwelling-houses
Building Act 1984; defective and dangerous buildings etc
Planning remedies
Enforcement notices
Prosecution
Injunction
Entry and execution of the works
Breach of condition notices
Stop notices
Land adversely affecting the amenity of the area
Compulsory purchase

Chapter 11

Closure Notices

Closure notice

Closure orders
Enforcement

Offences

Access to other premises
Extension and discharge of closure order
Appeals

Costs

Compensation

Chapter 12
Noise and Statutory Nuisances
Introduction
Noise: specific powers
Sources of specific noise control powers
Noise Act 1996

Closure of noisy premises under the Anti-social Behaviour Act 2003

Loudspeakers in the street

Clean Neighbourhoods and Environment Act 2005
Statutory nuisances

Defining statutory nuisances

Examples of statutory nuisances

Duties in respect of statutory nuisances

Defences to the creation of a statutory nuisance

Appeals against abatement notices

XVil

275
276
277
279
281
281
286
288
289
289
298
301
302
303
304
304
304
305
306
306

309
310
312
315
315
316
316
318
318
319

321
321
322
322
322
327
329
330
334
334
336
343
347
349



XViil Anti-social Behaviour Law

Enforcement of abatement notices
Abatement by local authorities
Enforcement by aggrieved individuals

Part IV
Children

Chapter 13
Remedies Specifically for Children and Young Persons
Overview of youth justice sentencing regime
Reprimands, warnings (and youth conditional cautions)
Referral orders
Reparation orders
Youth community orders
Custodial sentences
Acceptable behaviour contracts
Anti-social behaviour orders and individual support orders
Child safety orders
Local child curfew schemes
Curfew powers in dispersal zones
Removal of truants and excluded pupils by police to designated
premises
Tobacco and alcohol
Tobacco
Alcohol
Minimum ages for purchase of various goods or objects
Common law liability of children for their torts

Chapter 14
Remedies Against Parents
General duties of parents with respect to their child’s education
Schools’ powers to take action in respect of parents’ behaviour
Parenting contracts
Parenting orders
General rules for parenting orders
Compensation orders, fines and costs payable by parents
Parental compensation orders (under 10s)
Payment of compensation orders, fines, costs or surcharges by
parents (1017 year olds)
Common law liability of parents for torts committed by their children

Chapter 15
Education Remedies: Schools and Local Education Authorities
Behaviour: general powers and duties

Governing bodies

Head teachers

Teachers

Local authorities

349
350
352

357
357
358
360
360
361
362
363
364
364
365
366

367
368
368
369
370
372

373
373
374
374
377
378
386
386

388
388

391
391
391
392
393
393



Contents

Secretary of State
Powers to deal with truancy and secure attendance
General obligations
Education supervision orders
School attendance orders
Prosecution of parents for child’s non-attendance
Penalty notices for non-attendance
Prosecution of parents for failing to ensure that excluded pupils are
not present in a public place during school hours
Removal of truants by police to designated premises

Part V
Specific Remedies

Chapter 16
Alcohol and Public Drunkenness
Introduction
Powers to deal with drunkards
Powers to control the sale and consumption of alcohol
Criminal offences of drunkenness
Criminal offences by persons selling or supplying alcohol
Specific powers and offences in the case of children and young persons
Drinking Banning Orders

Consultation

Orders on Application

Orders on Conviction

Interim Orders

Prohibitions

Appeals

Breach of DBOs

Chapter 17

Animals

General liability for animals

Dogs
Dog control orders
Other legislation

Pigeons

Livestock

Chapter 18

Begging

Government’s attitude to begging

Begging offences

Persistently refusing or neglecting to maintain oneself or others

Xix

394
394
394
395
397
398
402

403
405

409
409
410
411
412
413
416
416
417
417
419
420
420
422
422

423
423
425
425
426
429
429

431
431
432
433



XX Anti-social Behaviour Law

Chapter 19

Drug Dens

Introduction

Closure notice

Closure order
Enforcement

Offences

Access to other premises
Extension and discharge of closure order
Appeals

Costs

Compensation

Chapter 20
Fireworks

Chapter 21

Graffiti and Fly-posting

Criminal offences and fixed penalty notices
Defacement removal notices

General control of advertisements

Chapter 22
Litter, Fly-tipping and Household Waste
Litter
Definition and general duties
Environmental Protection Act 1990
Offence of littering
Control of distribution of free printed matter
The London Local Authorities Acts
Public Health Act 1936
Control of Pollution Act 1974
Litter Act 1983
Town Police Clauses Act 1847
Fly-tipping
Household waste and waste detrimental to neighbourhood amenities

Chapter 23
Motor Vehicles, Taxis, Bicycles etc
Motor vehicles used in an anti-social manner
Selling and repairing vehicles on a road
Abandoned vehicles
Criminal offence of abandoning a vehicle and fixed-penalty notices
Duties and powers to remove abandoned vehicles
Abandoned shopping trolleys and luggage trolleys
Taxi touts
Bicycles
Off-road biking

435
435
436
437
441
441
441
442
443
443
444

445

447
447
449
451

453
453
453
454
460
461
462
464
465
465
465
466
470

473
473
474
476
476
476
478
479
480
481



Contents

Disqualification from driving

Chapter 24
Obstructions on the Highway and Annoyances in the Street
Highways
Highway authorities

The Minister

Local highway authorities

The duties of the highway authority
Obstructions on the highway
Processions, demonstrations and marches
Prohibiting trespassory assemblies
Picketing
Damage to the highway
Builders’ skips
Dumping and pitching booths etc on the highway
Removal orders

Annoyances, obstructions and dangers in the street: the Town Police

Clauses Act 1847
Gating orders

Chapter 25

Prostitution and Related Issues
Prostitution

Soliciting and kerb-crawling
Brothels

Pimps

Customers of exploited prostitutes
Child prostitution

Advertisements in telephone boxes
Public lavatories

Closure Orders

Chapter 26
Raves

Chapter 27
Nuisance or Disturbance on Hospital Premises

Chapter 28

Gang Injunctions

Power of arrest and remand
Breach

Appendix A

Government Guidance, Websites and Publications and Other Further

Reading

XXI1

481

483
483
485
485
485
485
488
488
494
495
497
498
499
499

500
503

507
507
509
510
511
511
512
512
512
513

523

525

527
530
531

533



XXil Anti-social Behaviour Law

Appendix B
Examples of Various Types of ASBO Prohibitions

Appendix C
Levels of Fines in the Magistrates’ Courts

Appendix D
Crime and Disorder Act 1998, sections 1-18, 115

Appendix E
Anti-Social Behaviour Act 2003, sections 18-29

Appendix F
Violent Crime Reduction Act 2006, sections 1-14

Appendix G
Policing and Crime Act 2009, sections 34-50, Sch 5

Appendix H
The Housing Act 1985, section 85, Sch 2

Appendix I
Housing Act 1988, sections 6A, 7, 8, 9A

Appendix J
Housing Act 1996, sections 127-130, 152-153A, 154, 156

Appendix K
Protection from Harassment Act 1997, sections 1-7

Appendix L
Magistrates’ Courts (Hearsay Evidence in Civil Proceedings) Rules 1999

Appendix M
Magistrates’ Courts (Anti-Social Behaviour Orders) Rules 2002

Appendix N
Magistrates’ Courts (Parenting Orders) Rules 2004

Appendix O
Civil Procedure Rules, Part 65 and Practice Direction 65

Appendix P
Criminal Procedure Rules 2010, Part 50

Index

537

541

543

581

599

611

621

631

635

639

645

649

655

663

685

691



