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In this briefing, the LexisPSL Banking & Finance team looks at three recent cases on contractual 
interpretation. Each provides interesting insights into questions of construction which could arise in  
a lending context. 

The Court of Appeal decision in Lamesa Investment Ltd v Cynergy Bank Ltd leaves open the possibility 
of a significantly different outcome depending on whether the clause in question is a standard form 
clause or more bespoke. In the second case, AXA SA v Genworth Financial International Holdings, the 
court looked at the meaning of ‘incurred’, a term commonly used in finance documentation. The 
third, Altera Voyageur Production Ltd v Premier Oil is only the second reported decision on the effect of 
worked examples on interpretation of contracts.

Standard v bespoke terms – 
what’s the relevant context?
In Lamesa Investment Ltd v Cynergy Bank Ltd [2020] EWCA 
Civ 821 the Court of Appeal held that the construction of 
standard form clauses should be approached differently 
from the construction of bespoke clauses. In relation to 
standard form clauses, particularly those which could be 
regarded as specialist (such as Loan Market Association 
(LMA) standard form documentation), the context in which 
the parties entered into the contract will be of little or no 
relevance when considering issues of interpretation. Rather, 
the court will look at the context in which the standard 
clause was developed, and the mischief that it was 
intended to address. This differs from the approach to more 
bespoke clauses, where the court will give due weight to 
the context in which the parties entered into the contract. 

This case involved an appeal from the September 2019 
decision in which the High Court ruled that Cynergy Bank 
Ltd did not have to pay interest on a £30m ($US 37m) 
loan it took out with Cyprus-based Lamesa Investments 
Ltd while US sanctions targeting Lamesa‘s ultimate Russian 
owner remained in place.

In the initial hearing, the High Court looked at whether a 
clause in the facility agreement that waived the obligation 
to make payments under the facilities agreement if ‘such 
sums were not paid in order to comply with any mandatory 
provision of law, regulation…’ entitled Cynergy Bank Ltd to 
cease making interest payments as US sanctions legislation 
meant there was a risk that the US government would 
impose secondary sanctions on Cynergy Bank.

The decision centred around the meaning of the word 
‘mandatory.’ Lamesa argued that the word ‘mandatory’ 
meant that the relevant law must make it compulsory for 
the borrower to refuse to make the payment – it argued 

there was no mandatory provision of law here as the US 
legislation only created a risk of secondary sanctions if the 
payment was made.

The court disagreed, holding that mandatory in this context 
meant a provision of law that the parties could not vary or 
disapply. As a result, it held that the language in the facility 
agreement meant that Cynergy Bank did not have to make 
the interest payments.

A key factor in the court’s decision was the context in 
which it presumed the facility agreement had been drafted. 
As there was no prospect of the borrower being subject to 
the primary sanctions regime, the court’s view was that the 
parties simply could not have intended to limit the scope 
of the clause to the situation where the imposition of a 
penalty by the US government was a certainty.

Lamesa appealed the decision, arguing, amongst other 
things, that the judge was wrong to construe the relevant 
clause as if it were a one-off negotiated provision when in 
fact it was common ground that it was a standard form of 
wording which appeared in many credit-linked notes and 
financing agreements.

The Court of Appeal upheld the decision of the High Court 
but disagreed with its reasoning. Instead of looking at what 
the parties may have intended at the time the contract was 
made, it considered what the drafters of the standard form 
intended the standard form wording to cover.

When this approach was taken to the clause, the analysis 
was different. The clause was intended to be used by 
international banks and was drafted to deal with possible 
future events that go far beyond sanctions in general 
and US sanctions in particular. One of the risks facing 
international banks is that they will be faced with the 
problem of dealing with the prospect of US secondary 
sanctions. Tier 2 lending is an EU concept, and the parties 



were EU financial institutions. If a “mandatory provision 
of law” only referred to one that directly bound the 
borrower not to pay, it would have almost no possibility 
of taking effect.

Of particular interest was the discussion around the 
interpretation of standard forms. 

The court agreed with the assessment of Hildyard J in  
Re Lehman Brothers (No 8) [2016] EWHC 2417 (Ch) 
[2017] 2 All ER (Comm) 275 (which focused on the 
interpretation of ISDA Master Agreements), that when 
interpreting standard forms:

1. a standard form is not context-specific and evidence 
of the particular factual background or matrix has a 
much more limited, if any, part to play

2. More than ever, the focus is ultimately on the words 
used, which should be taken to have been selected 
after considerable thought and with the benefit 
of the input and continuing review of users of the 
standard forms and of knowledge of the market

3. particular care is necessary not to adopt a restrictive 
or narrow construction which might make the form 
inflexible and inappropriate for parties who might 
commonly be expected to use it

It is also worth noting that the Court of Appeal also 
disagreed with the High Court’s interpretation of the 
meaning of mandatory, considering that it simply means 
compulsory or required. A provision, the Court of  
Appeal held, is mandatory if it imposes a “requirement  
or prohibition”.

Most financial contracts, including loan agreements, 
are based on standard forms, and will contain many 
standard form clauses, alongside more bespoke drafting. 
Following this decision, practitioners may want to bear 
in mind that bespoke clauses are likely to be interpreted 
more narrowly and therefore if a wider interpretation is 
desired, it may be advisable not to tinker around with 
the drafting too much. In particular, the case suggests 
that standard clauses designed to protect parties against 
illegality (of particular relevance currently given the 
approaching end of the Brexit implementation period) 
may be construed widely.

‘Business common-sense’ – how does it 
impact on interpretation? 
In AXA SA v Genworth Financial International Holdings 
EWHC 2024 (Comm), the court analysed the meaning 
of ‘incurred’ and ‘subject to taxation’ with particular 
reference to the concept of ‘business common-sense’.  
In short, the court found ‘incurred’ meant to render 
oneself liable for an amount, whether there has been 
actual payment or not. ‘Subject to taxation’ was found to 
mean actually taxed.

The term ‘incurred’ is used extensively throughout 
finance documents, for example the increased costs and 
indemnity clauses as well as in guarantee and indemnity 
clauses. The case provides clarity  that it is not necessary 
for payments to have actually been made in order to be 
recouped under these clauses.

The court referred to the rules of contractual 
construction as set out by the Supreme Court in Wood 
v Capita Insurance Services Ltd [2017] AC 1173. In 
summary, where different constructions of a clause are 
possible, the court must give weight to the implications 
of each, with each suggested construction checked 
against the provisions of the contract and its commercial 
consequences investigated. The court will settle on 
the construction that is most consistent with business 
common-sense, ignoring those that flout it.

The court determined that the ordinary and natural 
meaning of ‘incurred’ was the most consistent with 
business common-sense, in the context of the contract. 
It held that it meant ‘to render oneself liable for’ or to 
‘incur a liability in respect of’ regardless of whether there 
had been any actual payment following the incurring of 
such liability. 

The court also looked at the meaning of ‘subject to 
taxation in the hands of the receiving party’. AXA 
argued that an amount is ‘subject to tax’ if the amount 
‘feeds into a tax calculation of the recipient, regardless 
of whether that calculation results in any tax ever 
being payable’. In this case, the court considered that 
interpreting the term ‘subject to tax’ to mean ‘tax 
actually due’ would be more consistent with business 
common sense. It would make sense to suppose that the 
aim was to ensure the recipient of a relevant payment 
would not be out of pocket, while not providing it with a 
potential windfall. Tax payments can be dependent upon 
complicated criteria and a host of mitigating factors such 
as deductions, exemptions, allowances and reliefs, which 
may change over time.  It would therefore flout business 
common-sense if ‘subject to taxation’ was construed to 
mean an amount payable on demand that included sums 
that were not presently needed and may never  
be needed.

While ‘subject to taxation’ is not as frequently used a 
term in finance documents as ‘incurred’, the decision 
demonstrates how a court may approach construction 
of similar obligations – very clear wording would need 
to be used to override the ‘business common-sense’ 
assumption that a windfall is not what is intended. 
More broadly, where contracting parties intend for 
a contractual clause to apply in a way that could be 
seen by a third party or a court to be uncommercial or 
unbusiness-like, the relevant clause would need to state, 
both expressly and clearly, that it was meant to apply in 
that way.



Worked examples – how much weight might 
a court give them?
Altera Voyageur Production Ltd v Premier Oil E&P UK Ltd 
[2020] EWHC 1891 (Comm) is of particular interest as 
it is only the second reported decision on the effect of 
worked examples on interpretation of contracts. In this 
case, the court found that worked examples can be an 
important aid to interpretation as these are likely to be 
the terms in a boilerplate contract to which the parties 
have particularly turned their minds.

The dispute in this case centred around the correct 
interpretation of a Hire Adjustment Formula set out in 
the appendix to an over-arching agreement entered into 
alongside certain other charter documents. 

The formula consisted of a narrative and two worked 
examples. The worked examples contained two steps 
which were not set out expressly in the preceding 
narrative and which, if followed (instead of the 
narrative), would increase the bonus and related sums 
payable under the charter documents. 

Altera contended that the formula should be applied 
precisely in the way set out in the worked examples. 
Premier claimed that the narrative ought to be preferred 
to the worked examples as Altera’s interpretation 
would produce a result which was inconsistent with 
the preceding narrative, the other terms of the charter 
documents and with commercial common sense. 

The court agreed with the decision of Blair J in the case 
of Starbev GP Ltd v Interbrew Central European Holdings 
BV, the only other reported case to have looked at the 
question of worked examples. Blair J commented that ‘in 
the context of lengthy contracts in financial transactions 
with much boilerplate that illustrations or examples 
deserve particular attention as something to which the 
parties particularly turned their minds.’

The court concluded that it was inherently more 
probable that the parties’ true bargain is that to be 
found in the worked examples. Narrative explanations 
and formulae may disguise (or, at least, not make clear) 
their consequences when applied to various factual 
situations. The whole point of worked examples is to 
demonstrate with clarity the consequences of applying 
the formula. The drafter was more likely to have failed 
to include an express term to support the missing steps 
than made an error with the worked examples. 

Worked examples are not a standard feature of loan 
documentation but do crop up from time to time, 
particularly in specialist financings, and may be used 
more frequently in the context of the switch from LIBOR 
to risk-free rates. The case suggests that the court 
is likely to take the view that worked examples carry 
particular weight so any worked examples included in 
contracts should be drafted with special care.
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