
KEY POINTS
�� The COVID-19 pandemic has led to the introduction of new moratoria laws globally.
�� The UK reforms represent a move towards a more debtor-friendly restructuring regime 

that bears certain of the features of Chapter 11 in the US. 
�� The European Banking Authority has issued guidelines permitting the reclassification of 

payment obligations which would otherwise be deemed forborne or in default.
�� New moratoria laws were enacted at speed and sought to address liquidity, enforcement 

and insolvency challenges.
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Moratoria laws globally and the 
COVID-19 pandemic
In this article, we consider the Corporate Insolvency and Governance Act 2020 
of the UK (CIGA) and how it compares with other moratorium regimes, such as 
administration in the UK and Chapter 11 of the Bankruptcy Code in the US. We 
then consider guidance issued by the European Banking Authority as to how the 
New Moratoria should be treated for capital adequacy purposes in the context of 
forbearance and defaults. Finally, we compare the defining characteristics of different 
moratorium regimes which have been instituted globally.

INTRODUCTION 

nThe COVID-19 pandemic has resulted 
in liquidity shortages and difficulties 

in timely payment of financial and other 
commitments by corporates globally. Existing 
insolvency and recovery regimes have proved 
to be inadequate to resolve extreme (but, 
one hopes, short-term) financial shocks, in 
many cases pointing towards liquidation as 
an inevitable outcome. Jurisdictions around 
the world have scrambled to enact emergency 
measures designed to assist corporates to 
survive the pandemic and continue trading 
in a solvent fashion. These measures have 
often consisted of new moratoria regimes 
protecting debtors from enforcement action 
by their creditors.

These new regimes, which we call the 
New Moratoria in this article, take many 
distinct forms: they may be instituted 
legislatively or by the creation of an agreed 
code of conduct; they may apply only to 
certain categories of creditor and/or debtor; 
to certain debts only; and for different 
periods of time. The common element is 
that they all provide for a payment relief for 
obligors affected by the pandemic by allowing 
suspension or postponement of payments 
within a specified period of time.

The Corporate Insolvency and Governance 
Act 2020 of the UK (CIGA) is perhaps the 
most notable of the New Moratoria, taking 
aim not only at the short-term crisis but also 
instituting a longer-term overhaul of the 

insolvency laws of the UK. In this article, we 
consider CIGA and how it compares with other 
moratorium regimes, such as administration 
in the UK and Chapter 11 of the Bankruptcy 
Code in the US. We then consider guidance 
issued by the European Banking Authority 
as to how the New Moratoria should be 
treated for capital adequacy purposes in the 
context of forbearance and defaults. Finally, 
we compare the defining characteristics of 
different moratorium regimes which have been 
instituted globally.

CHAPTER 11, ADMINISTRATION 
AND CIGA
Even before the legislative response to 
the COVID-19 pandemic, international 
insolvency law reform in recent years has 
reflected a move towards value-preservation 
and debtor-in-possession-type models 
in preference to the creditor-friendly, 
liquidation-centred models of old. The 
archetypal example of a debtor-friendly 
regime is generally regarded as Chapter 11 
in the US. This is reflected in the criteria, 
weightings and rankings for the World 
Bank’s “Resolving Insolvency” category in 
its international Doing Business survey. The 
ethos embodied in Chapter 11 emerged in the 
legislative response to the major shock of the 
Great Depression of the 1930s, notably the 
rehabilitative provisions of the Chandler Act. 
It is perhaps fitting that the New Moratoria 
– which continue this trend – have been 

enacted in response to an unprecedented 
pandemic like COVID-19.

The potency of the “breathing spell” and 
debt restructuring measures available to 
debtors under Chapter 11 has led to many 
foreign debtors seeking to avail themselves 
of bankruptcy protection in the US, aided 
by a low jurisdictional threshold for access to 
Chapter 11 which includes a place of business 
or property (whatever the value) in the US. 
In addition to the ability for management to 
retain control of the distressed enterprise, the 
features of Chapter 11 that are of particular 
appeal to debtors – both US and foreign – 
are the automatic stay (which, as a matter of 
US law, has worldwide effect), the ability to 
attract new financing on a super-priority basis 
and the wide-ranging ability to “cram down” 
or compromise certain creditors’ claims in the 
course of the proceeding.

In the context of the New Moratoria, it 
is the automatic stay that warrants particular 
mention. Filing under Chapter 11 brings into 
effect an automatic stay on enforcement actions 
by creditors against the debtor and its property. 
The US courts have consistently taken the 
view, based on the language of the applicable 
Bankruptcy Code provisions, that the stay has 
extraterritorial effect, as well as holding that 
the bankruptcy estate of the debtor comprises 
its property wherever situated throughout the 
world. Although it is not uncommon among 
insolvency systems globally that the effects of 
an insolvency filing extend to the property of 
the debtor, wherever held, few jurisdictions 
have managed to assert the extra-territorial 
nature of moratorium-type protection available 
in the home jurisdiction with the same force 
and effectiveness as the US. 

In terms of moratorium-like protection, 
the closest analogy to Chapter 11 in the UK to 
date has been administration. Administration 
involves the appointment of an insolvency 
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officeholder as administrator, displacing  
the existing management of the debtor.  
A broad moratorium applies for so long as the 
administrator is appointed, precluding a range 
of creditor actions, including commencing 
proceedings against the debtor and its property 
and the enforcement of security of the assets of 
the debtor, in either case without the consent 
of the administrator or permission of the 
court. Administration was first introduced as 
a corporate recovery process in the mid-1980s 
and revised considerably in the early 2000s in 
order to improve the ease with which it can 
be accessed by companies and their directors 
and secured creditors alike, including by 
introducing out-of-court filing methods.  
In practice, however, the primary objective 
of administration – corporate rescue – has 
rarely been achieved in practice, and it has been 
commonplace for administrators to favour 
achievement of the second statutory objective: 
achieving a better result for creditors as a whole 
than would be likely if the company went 
immediately into liquidation. There are various 
reasons for this, including a less-developed 
statutory framework and commercial appetite 
among financiers for new money financing 
than is the case with so-called “debtor-in-
possession financing” in the US. The upshot, 
though, is that, if and to the extent there is a 
saleable business, administrators will typically 
move to effect an early sale of the business and 
assets of a debtor, thereby optimising returns 
to creditors in the circumstances and ensuring 
the continuity of the business as a going 
concern (including continued employment of 
employees). 

Another perceived shortcoming of 
administration, which has hampered its 
ability to deliver corporate rescue to date, 
has been the unrestricted ability of creditors 
and counterparties to withdraw supplies 
and/or rely on contractual termination 
clauses triggered by the appointment of 
administrators. In practice, this often led 
to a domino-like effect of lost confidence in 
the ability of the insolvent debtor to effect a 
successful turnaround.

Unlike Chapter 11 – and indeed 
schemes of arrangement under the UK 
Companies Act – administration is subject 
to fairly restrictive jurisdictional entry 

requirements. In short, the jurisdiction for 
the commencement of administration is 
limited to companies incorporated under the 
Companies Act and non-European Economic 
Area companies and foreign companies the 
“centre of main interests” of which are in the 
European Union (excluding Denmark). 

Administration also differs from 
Chapter 11 in that, as a matter of English 
law, the administration moratorium does not 
purport to have extra-territorial effect so as to 
bind foreign courts or to annul attachments 
successful completely in a foreign jurisdiction. 
However, extra-territoriality is often achieved 
in practice, on the basis that the effects of 
administration extend to the assets of the 
debtor, wherever held, and the English court 
will restrain persons subject to its jurisdiction 
from taking the benefit of foreign attachments 
that otherwise would contravene the 
moratorium.

The CIGA reforms to the UK corporate 
insolvency framework represent the most 
wide-ranging insolvency law amendments 
for a generation. The measures under CIGA 
that are most relevant for present purposes 
are the new statutory moratorium (inserted 
as a new Pt A1 of the Insolvency Act 1986) 
and the introduction of new provisions into 
the Insolvency Act 1986 invalidating clauses 
of certain contracts for the supply of good or 
services if those clauses provide that the contract 
or the supply would terminate or “any other thing 
would take place” because the company becomes 
subject to a relevant insolvency procedure (which 
is defined to include both administration and 
the new moratorium process). (The full extent 
of the measures covered by CIGA is beyond the 
scope of this article).

The moratorium is intended to be used by 
debtor companies in financial distress where 
there remains a realistic prospect of survival. 
It permits eligible companies (excluding, 
for example, financial services-related 
companies) in certain circumstances to obtain 
a moratorium for an initial period of twenty 
business days (and extendable for up to a year, 
subject to conditions), giving them various 
protections from creditors and a payment 
holiday from certain debts falling due prior to 
the moratorium and during the moratorium 
(excluding, amongst other things, debts under 

financial services contracts and rents under 
leases, which remain payable). The intention 
is to provide an optional statutory breathing 
space from creditor actions in order to allow 
the debtor to formulate a turnaround strategy, 
perhaps as a gateway to another form of 
corporate rescue procedure. The scope of the 
moratorium is similar to that which applies in 
administration. 

Although the moratorium involves the 
appointment of an insolvency practitioner 
as monitor, crucially – in common with 
Chapter 11 and unlike administration – 
ordinary course management decisions will 
continue to be exercised by the existing 
directors of the debtor. It is hoped that the 
debtor-in-possession nature of the procedure 
will mean fewer directors are discouraged from 
having recourse to the protection available 
under the moratorium than has been the 
case historically with administration – which 
continues sometimes to carry a connotation of 
management failure. The monitor is responsible 
for the protection of creditors’ interests and 
to ensure that the debtor continues to comply 
with moratorium eligibility requirements 
and conditions. In order to qualify for the 
moratorium, the papers filed at court in order 
to commence the process must contain a 
statement given by the proposed monitor that, 
in their view, it is likely that a moratorium for 
the company would result in the rescue of the 
company as a going concern. The monitor is 
able to attend board meetings and request 
information from the directors required for the 
performance of their functions. Further, the 
monitor is responsible for sanctioning any non-
ordinary course of business transactions, as an 
additional safeguard for creditors.

The moratorium is available to UK 
companies in most cases by an out-of-court 
entry-route, and to foreign companies 
through making an application to court 
(subject to conditions).

As with the introduction of the moratorium, 
the new restrictions ensuring continuity 
of essential supplies should help foster an 
environment that is more conducive to achieving 
a corporate rescue properly so-called than has 
historically been the case in the UK. In the past, 
it has all too often been the case that insolvent 
debtors have been held to ransom by threats of 
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termination by suppliers of the improvement of 
terms of supply and payment of pre-insolvency 
arrears as conditions of continued supply of 
goods and services. Under the new provisions, 
suppliers must continue to supply the debtor in 
an insolvency or restructuring process and are 
not guaranteed payment of outstanding arrears. 
(There are, though, wide-ranging exceptions to 
the application of these provisions, including in 
the case of persons involved in financial services 
(whether they are the company or the supplier) 
and contracts involving financial services). If the 
debtor ceases to pay for goods or services during 
the insolvency procedure, this will normally give 
rise to a termination right exercisable by the 
supplier. Otherwise, where the provisions apply 
and the debtor requires continued supply,  
a supplier will only be entitled to terminate 
where the court gives termination on the basis 
that the obligation to continue to supply is 
causing hardship to the supplier.

EBA GUIDELINES1 
These Guidelines have been issued by the 
EBA, in the context of the application of the 
definition of “default” under Art 178 of the 
Capital Requirements Regulation (CRR)2 
and classification of “forbearance” under 
Art 47b of that regulation, to mitigate the 
consequence of the New Moratoria resulting 
in increased own funds requirements for 
EU credit institutions and a resulting and 
undesirable squeeze on liquidity.

The Guidelines acknowledge that the 
New Moratoria take a number of different 
forms, but the common element is that they 
all provide for a payment relief for obligors 
affected by the COVID-19 pandemic by 
allowing suspension or postponement of 
payments within a specified period of time. 
The aim of the Guidelines is to support 
the short-term operational and liquidity 
challenges faced by borrowers without 
jeopardising the need for institutions to 
identify and measure risk in a true and 
accurate manner. Therefore, they require 
institutions to adequately identify situations 
where obligors face longer-term financial 
difficulties and classify them in accordance 
with the existing regulation.

The Guidelines provide that, so long as 
certain conditions are met, the application 

of a general payment moratorium in itself 
should not lead to reclassification of an 
exposure as forborne. Similarly, although  
Art 178 of the CRR treats as any material 
credit obligation of an obligor past due 
by more than 90 days as a default, the 
Guidelines state that the days past due 
should be based on the revised schedule of 
payments resulting from the application of 
any moratorium.

The Guidelines require certain conditions 
to be satisfied:
�� the moratorium is based on the applicable 

national law (legislative moratorium) or on 
a non-legislative payment relief initiative 
of an institution as part of an industry- or 
sector-wide moratorium scheme;
�� the moratorium applies to a large group of 

obligors predefined on the basis of broad 
criteria (such as industry sector, product 
ranges or geographical location). The 
scope of application of the moratorium 
may be limited only to performing 
obligors, who did not experience any 
payment difficulties before the application 
of the moratorium, but it should not 
be limited only to those obligors who 
experienced financial difficulties before 
the outbreak of COVID-19 pandemic;
�� the moratorium envisages only changes 

to the schedule of payments, namely by 
suspending, postponing or reducing the 
payments of principal amounts, interest 
or of full instalments, for a predefined 
limited period of time; no other terms 
and conditions of the loans, such as the 
interest rate, should be changed;
�� the moratorium offers the same conditions 

for the changes of the payment schedules 
to all exposures subject to the moratorium, 
even if the application of the moratorium 
is not compulsory for obligors;
�� the moratorium does not apply to new 

loan contracts granted after the date when 
the moratorium was announced; and
�� the moratorium was launched in 

response to the COVID-19 pandemic 
and was applied before 30 June 2020. 
However, this deadline can be revised 
by the EBA in the future depending on 
the evolution of the current situation 
associated to the COVID-19 pandemic.

NEW LAWS GLOBALLY
An examination of New Moratoria across the 
world reveals a number of themes, the first of 
which is the extent of the similarities as well 
as differences. The second is the consistent 
speed of response by governments and 
lawmakers – certainly so far as emergency 
legislation (as distinct from longer-term 
measures) is concerned – which perhaps 
also sheds light on the similarities. When 
urgent measures are called for, it is probably 
more efficient to copy or tweak an existing 
blueprint than to start with a completely 
blank page.

In broad terms, commercial (as opposed 
to consumer) moratoria have focused on three 
areas: liquidity, enforcement and insolvency. 
As business paused globally at the outset 
of the crisis, income has reduced or been 
delayed and as a result more time has been 
needed to pay debts. (Some governments have 
in fact gone further and created schemes to 
provide new liquidity, via loans, guarantees 
and grants, to commercial entities, but 
examination of those measures is beyond the 
scope of this article). In parallel, businesses 
have needed a breathing space without action 
being taken against them to enforce claims 
and/or collateral, and free from the threat of 
or bankruptcy. Many countries have sought 
to respond to all or part of this package of 
needs via temporary or short-term measures. 
A handful of countries including the UK 
have been more ambitious and taken the 
opportunity to implement more permanent 
changes, notably in the insolvency and 
restructuring sphere.

New Moratoria relating to the payment 
of debts have adopted a variety of guises. The 
scope of these payment New Moratoria, and in 
particular the identity of those who are subject 
to, and those who benefit from, them, is one 
aspect of the COVID-19 pandemic response 
where differences, rather than similarities, are 
prevalent. This is probably to be expected, 
given differing economies and related priorities. 
Measures range from legally required payment 
suspensions, some with purported extra-
territorial application, to recommendations 
to local financial institutions to relax payment 
terms voluntarily. Between the two extremes 
sits a variety of more tailored measures, 
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generally limited to local financial institutions, 
enabling debtors, automatically or through 
an application or filing process, to suspend 
or reduce certain payments for a temporary 
period. Many countries have applied financial 
health tests, combined with a causation 
requirement (ie framed by reference to whether 
or not financial distress is attributable to 
COVID-19), as a condition to the applicable 
relief. Others have restricted relief to smaller 
commercial organisations, specific industries 
and/or particular types of financial products. 

France and Russia are two countries 
that have implemented strong, wide-ranging 
payment moratoria measures to protect 
commercial debtors. Although their respective 
New Moratoria are not, strictly speaking, 
payment moratoria, because the underlying 
payment obligation is not suspended, 
nevertheless the effect is substantially the same 
because creditors are not allowed to impose 
many/restricted from imposing contractual 
sanctions for non-performance. The French 
measures applied a standstill period of 
over three months to virtually all types of 
contracts. As a result, creditors in effect had 
no recourse for non-payment under most 
agreements (other than interbank financing 
or certain derivatives products) unless and 
until the debtor continued to be in default 
after the standstill period ended. The Russian 
measures benefitted only certain categories 
of organisations and prohibited penalties and 
other financial sanctions for non-performance 
of pre-existing monetary obligations.

At the other end of the spectrum, 
Japan’s Financial Services Authority asked 
private sector financial institutions to 
support cashflow issues by actively providing 
new loans, promptly allowing existing 
repayment terms to be rescheduled and 
not automatically triggering acceleration 
of repayments when borrowers could not 
comply with financial covenants. This 
was a request not a requirement, but it is 
understood that many Japanese financial 
institutions have complied.

Enforcement moratoria, where specifically 
imposed, have often been linked to payment 
moratoria. This is logical given that they are 
in effect the two sides of one coin and certain 
effects are, in practical terms, the same 

from a creditor’s perspective. As illustrated 
by France and Russia’s New Moratoria, 
a prohibition on enforcing claims may be 
viewed as a de facto payment moratorium, 
with the same analysis applying in reverse. 

Regardless of specific New Moratoria 
relating to enforcement, the widespread 
temporary closure of courts resulted in a  
de facto moratorium on enforcement – and, 
indeed, the commencement of insolvency 
proceedings – in many jurisdictions. 
Wherever self-help remedies are not 
available and therefore some form of court 
procedure is required, an inability to access 
courts precludes enforcement. Of course, 
court closures have not been the only 
practical obstacle to enforcement during the 
COVID-19 pandemic, especially in the case 
of security or collateral over tangible assets 
such as aircraft and ships, where physical 
repossession was unlikely to be feasible as a 
result of the impact of lockdown measures.

COVID-19 pandemic responses to 
insolvency and restructuring perhaps represent 
the most complex category of New Moratoria. 
Distinct from entirely new payment and/or 
enforcement moratoria, most countries already 
had detailed insolvency and restructuring laws 
and new measures were generally implemented 
within those existing frameworks. This was 
addressed in several different ways. In some 
cases, only a small tweak was considered 
necessary. Austria, for example, simply 
clarified that pandemics fell within events 
justifying an existing extended period for 
insolvency filings. In others, such as Germany, 
a company’s obligation to file for insolvency 
was temporarily suspended, provided that the 
underlying issue was caused by the COVID-19 
pandemic and there was a prospect of financial 
improvement. Norway and the UK went much 
further, taking the opportunity to implement 
entirely new laws. Norway’s new Restructuring 
Act introduced a range of more flexible 
restructuring options, including debt to equity 
swaps, debt reductions, moratoria, business 
transfers and super-priority loans, akin to  
a Chapter 11 regime.

CONCLUSION
It remains to be seen whether New Moratoria 
have succeeded in their principal aim, to 

preserve viable businesses. It also remains 
to be seen whether they will be viewed as 
a blueprint for future measures, and what 
lessons can be learned from the response to 
the present crisis, particularly in terms of the 
scope and timing of implementation of the 
New Moratoria. 

In the UK, the CIGA reforms represent 
a marked shift towards more debtor-led 
restructurings and the pursuit of corporate 
rescue, and seek to address some of the 
perceived shortcomings of existing processes 
such as administration in the past – including 
the loss of control by management and 
the ability of suppliers freely to rely on 
contractual rights of termination. In doing 
so, CIGA has adopted some features with 
similarities to those that contribute to 
the strong track-record of Chapter 11 for 
effecting corporate restructurings – notably, 
the essential supplies provisions, which 
have close parallels to the prohibition under 
Chapter 11 on reliance on ipso facto clauses. 
There remain crucial differences between 
insolvency systems on either side of the 
Atlantic, however, including the ease of 
access of super-priority new money to fund a 
restructuring process and the degree of court 
involvement (which remains more extensive 
in the US). It remains to be seen whether the 
attempt by the UK to align itself with a more 
debtor-friendly system will in fact achieve 
the desired aim of increased instances of 
corporate rescue and value-preservation.

Only time will tell. n

1 EBA Guidelines on legislative and non-

legislative moratoria on loan payments 

applied in the light of the COVID-19 crisis.

2 Regulation (EU) No 575/2013.

Further Reading:

�� UK Corporate Insolvency and 
Governance Act: effects on ipso facto 
clauses (2020) 8 JIBFL 550.
�� The risks in allowing time to pay as a 

result of COVID-19 (2020) 6 JIBFL 
369.
�� LexisPSL: Overviews: Corporate 

Insolvency and Governance Act 2020 
– overview.

Biog box
Alison Baxter and Mark Craggs are partners, and Kenneth Gray is a consultant, in the 
banking and finance practice of Norton Rose Fulbright LLP in London.  
Email: alison.baxter@nortonrosefulbright.com; mark.craggs@nortonrosefulbright.com 
and kenneth.gray@nortonrosefulbright.com

539Butterworths Journal of International Banking and Financial Law September 2020

M
O

R
ATO

RIA
 LAW

S G
LO

BA
LLY A

N
D

 TH
E CO

VID
-19 PA

N
D

EM
IC

Feature




