
LMA briefing – Q3 2021
In this briefing, the LexisPSL Banking & Finance team discuss the recent case of Emerald Pasture 
Designated Activity Co v Cassini SAS [2021] EWHC 2443 (Ch), which raised an interesting question 
as to the enforceability of undertakings in a loan agreement while the borrower was in French 
insolvency proceedings.

Why is this case of interest?
This case looked at the impact of French safeguarding 
proceedings (the ‘Sauvegarde’) on the validity of 
undertakings in a loan agreement and will be of particular 
interest to lenders active in the French loan market. The UK 
court granted declarations that information undertakings 
in a loan agreement were valid and enforceable despite the 
borrower being subject to the Sauvegarde. An interesting 
aspect of the decision for lenders is that the position is 
likely to have been different if the loan agreement had 
been ‘on-going’ i.e. if additional drawings were available 
under the loan agreement. 

Prior to the case being heard, the court also addressed the 
question of whether the English courts had jurisdiction to 
hear the claim despite the fact that the Recast 
Insolvency Regulation still applied due to the Sauvegarde 
having commenced prior to the end of the Brexit 
implementation period.  
 
What is the background to the case?
The claimants, Emerald, were lenders under a facilities 
agreement dated 28 March 2019, with the first defendant, 
Cassini, as borrower. The facilities agreement was governed 
by English law and had an exclusive jurisdiction clause in 
favour of English courts. Sauvegarde proceedings were 
opened in relation to the borrower on 22 September 2020.

On 27 October 2020, concerned that the borrower would 
propose a restructuring plan under the Sauvegarde that 
would favour the shareholders over the creditors, the 
facility agent asked Cassini for information and access 
to books, accounts, records and the management of the 
group. The lenders hoped that this information would help 
it resist any such restructuring proposal.

Cassini refused to comply, claiming that the 
Sauvegarde rendered its obligations under the facilities 
agreement unenforceable.

What is the French Sauvegarde procedure?
The Sauvegarde procedure is a key feature of French 
insolvency law and the rules are set out in the Commercial 
Code. The aim is to give a debtor which is in financial 
difficulties, but not insolvent, breathing space while it puts 

together a restructuring plan. Once the debtor 
has initiated proceedings, there is an observation period 
during which the company operates as normal but with 
certain protections. 

A key protection is that the opening of the Sauvegarde 
proceedings triggers a moratorium. Creditors may not 
rescind a contract for non-payment or take any legal 
action seeking payment, nor may they take enforcement 
action over the assets of the debtor. The moratorium also 
prevents the payment by the debtor of pre-observation 
period debts. The remedy for creditors entitled to payment 
at the time the proceedings start is to send a declaration 
of their claims to the court-appointed administrator, whose 
role is to assist the directors.

The moratorium is reinforced by Article L.622-13 of 
the Commercial Code, which applies to contracts which 
are ongoing at the date of the commencement of the 
Sauvegarde proceedings only.  The effect of this Article 
is that ongoing contracts cannot be terminated by the 
operation of a statutory or contractual termination clause 
which would be otherwise triggered by the proceedings, eg 
an event of default. It gives the administrator the discretion 
to require performance of such contracts although they 
must take reasonable steps to satisfy themselves that the 
debtor has sufficient funds to pay under the continued 
contract. The administrator also has the power to terminate 
ongoing contracts.

It was common ground that a loan agreement under which 
the creditor has advanced all the monies, as was the case 
here, is a non-ongoing contract even where the debtor is 
yet to make repayment. 

What were the issues?
The lenders argued that the Sauvegarde did not affect 
Cassini’s obligations under two information undertakings 
in the facilities agreement, one to provide reasonable 
information at any time and one to allow access following 
an event of default (the events of default included the 
opening of the Sauvegarde). 

The borrower argued that under French law, since the 
facilities agreement was not an ongoing contract, as the 
loans had already been drawn, it was not enforceable.



RELX (UK) Limited, trading as LexisNexis®. Registered office 1-3 Strand London WC2N 5JR. Registered in England number 2746621. VAT Registered No. GB 730 8595 20. LexisNexis and 
the Knowledge Burst logo are registered trademarks of RELX Inc. © 2021 LexisNexis SA-0921-002. The information in this document is current as of September 2021 and is subject to 
change without notice.

The judge listened to expert evidence as to French law on 
the enforceability of the information provisions.

The expert for the borrower, contended that, under 
French law, any contract which is not ongoing at the 
commencement of safeguarding proceedings is no 
longer enforceable – the ability of an administrator to 
continue on-going contracts under Article L.622-13 
was an exception to the general rule, which, he argued, 
was that other contracts terminated.  The expert for 
the lenders, however, argued that the provisions in the 
Article concerning on-going contracts were an exception 
to a general principle of French law ‘pacta sunt servanda’ 
(agreements must be kept).  Non-ongoing contracts, 
he stated, continue in force but subject to the specific 
restrictions set out in the safeguarding regime, such as the 
inability to sue for payment. 

What did the court decide?
The judge decided in favour of the lenders, finding that 
the information provisions in the facilities agreement 
continued after the opening of the Sauvegarde. Key to the 
decision was the weight under French law that is placed 
on the ‘pacta sunt servanda’ principle. There is nothing in 
the Commercial Code which states that the ‘pacta sunt 
servanda’ principle does not apply in the case of non-
ongoing contracts and the judge considered that any 
derogation from this principle would be explicit.

What would have been the position if additional 
instalments were due under the loan?
If there had been further instalments of the loan due to 
the borrower, the facilities agreement would be an ongoing 
contract. In such circumstances, the expert witness for 
the lenders accepted that if the administrator decided to 
terminate the loan agreement, the obligation to provide 
information would also terminate.

What was the jurisdiction issue?
Prior to the claim for the declarations being heard, the 
court had to determine whether it had jurisdiction to hear 
the claim (Emerald Pasture Designated Activity Co v Cassini 
SAS [2021] EWHC 2010 (Ch)). 

Although the claim itself was commenced after the end of 
the Brexit implementation period, meaning that Regulation 
(EU) No 1215/2012 (the Recast Brussels Regulation) 
did not apply, the fact that insolvency proceedings 
were started prior to this date meant that Regulation 
(EU) 2015/848 (the Recast Insolvency Regulation) was 
still relevant. The Recast Insolvency Regulation governs 
jurisdiction for insolvency proceedings themselves, and 
also, under Article 6(1), claims derived from 
the proceedings. 

Article 6(1) states: “The courts of the Member State within 
the territory of which insolvency proceedings have been 
opened in accordance with Article 3 shall have jurisdiction 
for any action which derives directly from the insolvency 
proceedings and is closely linked with them, such as 
avoidance actions.”

The borrower argued that the claim derived from and was 
closely linked to the Sauvegarde so, that under Article 6(1) 
of the Recast Insolvency Regulation, the English Court had 
no jurisdiction to hear the claim and instead it should be 
heard by the French Court.

The court held, however, that the relevant test for a claim 
to fall within Article 6(1) was “Does the basis of the action 
find its source in the common rules of civil and commercial 
law or in the rules specific to insolvency proceedings?” 

The judge considered that Article 6(1) did not apply - the 
lenders’ claim for declaratory relief was based on the 
enforceability of contractual rights and therefore found 
its source in common rules of civil and commercial law, 
rather than deriving directly from the Sauvegarde. The 
judge commented that he would have come to the same 
conclusion if instead of declarations of enforceability, the 
lenders had sought an order that the borrower comply with 
the undertakings.

Since the Recast Brussels Regulation did not apply, and the 
claim did not fall within the Recast Insolvency Regulation, 
the English court had jurisdiction by reason of the 
exclusive jurisdiction clause in the SFA, pursuant to 
common law principles. 

If the claim had been commenced prior to 31 December 
2020, the judge commented that the court would have had 
jurisdiction under the Recast Brussels Regulation.

What are the practical implications of the case?
This case provides helpful guidance as to the court’s 
approach to the enforceability of clauses in finance 
documents where a borrower is subject to French 
insolvency proceedings, demonstrating that the position 
may be more favourable to lenders where the facilities 
have been fully drawn and the contract is therefore 
not ‘ongoing’. 

The decision also demonstrates the narrow scope of 
Article 6(1) of the Recast Insolvency Regulation, which will 
continue to apply to cases where insolvency proceedings 
are commenced in an EU Member State prior to 31 
December 2020. It provides reassurance to lenders as to 
their ability to rely on jurisdiction clauses in favour of the 
English courts in similar circumstances, ie where a borrower 
is in insolvency proceedings, but their claim derives from 
contractual rights.


