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In this briefing, the LexisPSL Banking & Finance team look at two recent cases dealing with the 
duty of care owed by banks to their customers. The first case considers an attempt to expand the 
application of the Quincecare duty to cover payment instructions made by individual customers of 
a bank.  The second case examines the duty of care a bank owes to its customer when enforcing 
a security assignment over insurance arrangements.  The coronavirus (COVID-19) pandemic has 
provided the backdrop to a rise in cases of fraud against individual bank customers and an increased 
likelihood that banks will need to enforce security. As a result, banks will need to be alive to these 
issues even more than usual.

Philipp v Barclays Bank UK plc [2021] 
EWHC 10 (Comm)

What is the Quincecare duty?
The Quincecare duty of care is specific to the relationship of a 
bank and its customer. The duty was first set out in the case 
of Barclays Bank plc v Quincecare [1992] 4 All ER 363 which 
established that a bank owes a duty to exercise reasonable 
care and skill in carrying out the payment instructions of 
its customer. The case involved a fraud by a director of a 
company in connection with a loan made to the company by 
Barclays Bank UK plc.

It was held that the relationship between a banker and a 
customer in relation to the drawing and payment of the 
customer’s cheques against the customer’s money in the 
banker’s hands was that of principal and agent. As an agent, 
the bank owed fiduciary duties to the customer and was 
also bound to exercise reasonable care and skill in carrying 
out the instructions of its customer.

Accordingly, it was an implied term of the contract between 
the bank and the customer that the bank would observe 
reasonable skill and care when executing a customer’s 
order. That duty was subordinate to the bank’s other 
conflicting contractual duty to promptly execute an order 
that is validly and properly received in order to avoid 
causing financial loss to the customer. However, the bank 
would be liable if it:

• executed the order knowing it to be dishonestly given,

• shut its eyes to the obvious fact of the dishonesty, or 

• acted recklessly in failing to make such inquiries as an 
honest and reasonable person would make.

A banker was also under a duty to refrain from executing 
an order if and for as long as they were put on inquiry in 
the sense that they had reasonable grounds (although 
not necessarily proof) for believing that the order was an 
attempt to misappropriate funds.

The court considered the impact of imposing an obligation 
on bankers that was too burdensome and which would 
hamper the effective transacting of banking business 
unnecessarily. After balancing this against the need for 
the law to guard against the facilitation of fraud, the court 
considered that the Quincecare duty did not impose too 
high a duty on a bank.  It also confirmed that a bank can, in 
the absence of telling indications to the contrary, assume 
that a director of a corporate customer is not trying to 
defraud the company. In the Quincecare case, there was 
nothing in the history of the loan transaction which should 
have put the bank on inquiry as to the honesty of the 
director who committed the fraud. The court decided that 
the bank had not breached its duty.  

The first time the courts found that a bank had breached 
the Quincecare duty, was in the case of Singularis Holdings 
Ltd (in liquidation) v Daiwa Capital Markets Europe Ltd 
[2019] UKSC 50. 

The case involved payments made by Daiwa on the 
instructions of Mr Sanea, the sole shareholder and the 
only active director of Singularis. The payment instructions 
were highly suspicious and although Daiwa did make 
lengthy inquiries as to the purpose of at least some of the 
payments in order to satisfy itself that they were legitimate, 
it failed to act upon glaring signs that the purported 
reasons for the payment given by Mr Sanea were a sham.

In the case, the Supreme Court considered the scope 
of the Quincecare duty and clarified that it is limited to 
circumstances where an agent of a bank’s corporate 
customer misappropriates the customer’s monies and that 
it does not apply to individual customers. 

The courts had the opportunity to revisit the scope of the 
Quincecare duty again at the end of 2020.

Philipp v Barclays Bank
The case of Philipp v Barclays Bank [2021] EWHC 10 (Comm) 
concerned an authorised push payment (APP) scam. In 



March 2018, Mrs Philipp (the claimant) was contacted by 
fraudsters and informed by them that she was assisting 
with an investigation by the Financial Conduct Authority 
and the National Crime Agency. She was duped by the 
fraudsters into making two bank transfers. The payments 
went to bank accounts in the UAE and were taken by the 
fraudsters. She lost £700,000. Mrs Philipp commenced 
proceedings and sought to make her bank accountable in 
damages for the loss she had suffered in making the two 
payments on the basis that the bank should have made 
more inquires and stopped the payments from being 
made. 

The bank denied that it had breached its duty and issued 
an application for Mrs Philipp’s claim to be struck out 
and/or that summary judgment be entered on the claim 
in favour of the bank on the basis that there were no 
reasonable grounds for bringing the claim or no real 
prospect of success on the claim. The bank argued that 
the Quincecare duty did not extend to circumstances 
where it had received a seemingly genuine and properly 
authorised payment instruction from its customer in the 
absence of any suspicious circumstances surrounding 
the instructions (even where the payments were in fact 
induced by fraud). 

The court considered whether the Quincecare duty 
should be extended to oblige a bank to take on the 
role of investigating, questioning and second-guessing 
the instructions of its customer and whether the bank 
should have taken steps to reverse the transactions after 
they were made.

What did the court decide in 
Philipp v Barclays Bank?
The court struck out Mrs Philipp’s claim and granted the 
bank summary judgment. It held that the Quincecare duty 
did not extend to authorised push payment fraud where 
the bank’s customer, unaware of the fraud that they had 
been tricked into, genuinely and properly authorised the 
bank to make a payment to a third party who perpetrated 
the fraud. They key rationale behind the outcome of the 
case was the unwillingness of the court to extend the 
scope of the Quincecare duty to seemingly genuine and 
properly authorised payment instructions that a bank 
receives from its customer.  

The court held that banks are not expected to carry 
out detective work or be some kind of gatekeeper of 
the commercial wisdom of their customer’s decisions. 
A bank’s primary duty is to act upon its customer’s 
properly authorised instructions and the Quincecare duty 
does not override that. At the time the payments were 
made, there were no reasonable grounds to believe that 
there was a fraud.

This case confirmed once again that the Quincecare duty 
does not extend to dealings between the bank and its 
customers who are individuals.

Aegean Baltic Bank SA v Renzlor Shipping and 
others [2020] EWHC 2851 (Comm)

What was the background to this case?
This case involved a claim by Aegean Baltic Bank SA under 
a shipping finance loan agreement and related security 
agreements, including a general assignment of earnings, 
insurances and requisition compensation in respect 
of a tanker. During the life of the loan, the tanker was 
abandoned following water ingress. This constituted a 
loss for the purposes of the hull and machinery insurance.  
The tanker was insured against hull and machinery 
risks under two different policies. The borrower served 
a notice of abandonment under one of the insurance 
policies which was rejected by the insurer.  The bank 
was entitled to negotiate the claim on the insurance 
policy and, after protracted negotiations, entered into 
a settlement agreement with the insurers. The amount 
received from the insurers was applied by the bank in 
partial satisfaction of the sums owed to it under the loan 
agreement.

One of the key points in the case was the extent of 
the bank’s duties when conducting the claim under the 
insurance policies.

The owner claimed that the bank owed “duties of care 
at law and/or equity” towards the owner to exercise 
its rights under the loan agreement and security 
documents “to ensure a fair and reasonable recovery” 
of insurance proceeds. 

This is the first case to compare the secured party’s 
duties on enforcement of an assignment by way of 
security of an insurance policy against the duties of 
a mortgagee of property, and consider whether the 
equitable duty that applies to a mortgagee should also 
apply to an assignee of an insurance policy.

A bank’s duties on enforcement of security
The court’s view was that the position of the bank under 
the security documents is akin to that of a mortgagee 
seeking to exercise its rights over security, and the bank’s 
enforcement of the tanker owner’s claim under the hull 
and machinery insurance is analogous to the exercise of 
a power of sale over a mortgaged property. The basis of 
that duty is founded in equity and reflects the owner’s 
continued interest in the equity of redemption.

The fact that the assignment of the insurances was 
equitable was not of any relevance to the existence 
of an equitable duty of care in respect of the 
exercise by the assignee of its powers under the 
security assignment.



What duty of care does a bank owe to its 
customers when enforcing security?
The judgment in this case highlights the following in 
relation to the duty that a bank owes to its customers 
when enforcing security:

• a creditor must exercise its powers in good faith 
and for the purpose of obtaining repayment, 

• if a mortgagee exercises a power of sale, it must 
take reasonable care to obtain a proper price,

• a creditor does not owe a duty as to when to 
exercise its powers, even if the timing of the 
exercise or non-exercise may occasion loss or 
damage to the mortgagor,

• the duty owed by a mortgagee is not an absolute 
one - it is only a duty to take reasonable care and 
the mortgagee is entitled to look after its own 
interests, and

• the duty of care can be amended and constricted 
by contractual agreement.

What did the court decide?
The court found that the bank did owe the duty of 
care as described above to the borrower but that the 
duty had been restricted under the terms of the loan 
agreement to losses caused by the wilful misconduct of 
the bank’s officers and employees.

As there was no allegation that the bank did not exercise 
its powers in good faith and no allegation that it acted 
with wilful misconduct, the court held that it followed 
that the bank can have no liability in respect of the 
borrower’s allegations.

The court went on to consider what the bank’s liability 
would have been in the absence of a contractual 
restriction and indicated that:

• the bank did not breach its equitable duty when it 
negotiated the settlement figure with the insurer 
and it was unrealistic to classify the settlement 
figure which was received by the bank as “wholly 
unreasonable”,

• the bank was not required to permit the owner of 
the tanker to actively participate in the negotiations 
with the insurer,

• compliance with the bank’s equitable duty would 
not have required it to engage in litigation with the 
insurers at its own financial risk, and

• the bank did not breach its duty of care in deciding 
not to pursue a recovery from the other hull and 
machinery insurer.

Conclusion
Both of the above cases indicate the unwillingness of 
the courts to impose unnecessarily burdensome duties 
of care on banks.  At a time when banks will be under 
enormous pressure to satisfy the financing needs 
of their customers, the outcome of these cases will 
be welcome.
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