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Exclusive jurisdiction agreements  
post-transition
The end of the Brexit transition period will mean changes 
in the way the courts of EU member states treat contractual 
exclusive jurisdiction clauses in favour of the English courts.  
In practice, an international convention will provide significant 
continuity, but corporates should take note of possible gaps 
and consider appropriate action.

nThe purpose of exclusive jurisdiction clauses is to give 
contractual counterparties certainty as to where their disputes 

will be litigated. EU law (specifically, the Recast Brussels Regulation) 
provides that, where a clause nominates the courts of one member 
state, the courts of all member states must, as a general rule, uphold 
that clause by accepting or declining jurisdiction in accordance with 
its terms. For now, the UK is treated as if it were still a member state. 
However, from 1 January 2021 the Regulation will cease to apply in 
and to the UK, meaning the courts of the EU27 will no longer afford  
a special status to English exclusive jurisdiction clauses. 

The impact of this change can be overstated: it will only be felt 
where there is a nexus with one or more of the remaining member 
states. Where a contract or a dispute arising in relation to it has 
no connection with the EU, the chances of a party seeking to bring 
proceedings in a member state in defiance of an English jurisdiction 
clause may be minimal. 

But in those cases where there is or may be such a connection,  
a more comprehensive solution is at hand: the 2005 Hague Convention 
on Choice of Court Agreements. Like the Recast Brussels Regulation, 
it requires the courts of contracting states to uphold qualifying 
exclusive jurisdiction agreements and provides for the reciprocal 
enforcement of judgments in cases founded on such agreements.  
The EU is already a party to the Convention (along with Singapore, 
Mexico and Montenegro) and the UK will accede in its own right when 
the transition period ends.

The UK’s accession will assure commercial parties a significant 
measure of continuity in the treatment, by EU and UK courts, of 
exclusive jurisdiction agreements in each other’s favour. But there are 
two significant caveats.

The first issue concerns asymmetric or one-sided jurisdiction 
clauses. A common feature of financing contracts, they permit one 
party (typically the lender) to sue in the courts of any country which 
will take jurisdiction, while obliging the other party to sue only in 
the courts of a specified country. The party with the benefit of the 
clause accordingly gains the flexibility to sue wherever may be most 
advantageous (for example in the place where its counterparty has 
assets against which any judgment could be enforced), while ensuring 
that any claims brought by its counterparty will be in a jurisdiction 

whose legal system is familiar. The English courts have been willing 
to construe asymmetric jurisdiction clauses as exclusive jurisdiction 
clauses within the meaning of the Brussels Regulation. But that will be 
more difficult under the Hague Convention. The explanatory report 
accompanying the Convention asserts that asymmetric clauses are not 
intended to fall within its scope. 

The second relates to the date on which an agreement containing 
an exclusive jurisdiction clause is concluded. Those made following the 
UK’s re-accession to the Convention present no issue: assuming they 
otherwise fall within the Convention’s scope, they should be upheld 
in the courts of contracting states, including the UK and EU. The 
position is more nuanced for agreements signed before the end of this 
year. That is because of an ongoing debate over the legal effect, if any, 
of the UK ceasing to be bound by the Convention by virtue of EU law 
and then immediately becoming bound again in its own right. In the 
UK there should be no issue: a Bill currently before Parliament would 
direct courts to apply the Hague Convention to qualifying exclusive 
jurisdiction agreements, including those signed when the UK was 
bound by the Convention pursuant to EU law. In the EU, however, 
not only has no equivalent legislative provision been made, the 
European Commission has asserted that exclusive jurisdiction clauses 
in favour of the English courts signed before the end of the transition 
period should not be upheld in accordance with the Convention. 
The Commission’s view does not bind member state courts and the 
question of the Convention’s applicability may ultimately be one for the 
CJEU to resolve.

What can be done in the meantime? An increasingly common 
approach has been to include provision for parties to execute a new 
exclusive jurisdiction agreement – in the same terms as the clause in 
the underlying agreement – upon the UK’s re-accession to the Hague 
Convention. Parties will, of course, need to satisfy themselves that 
any such provisions will be sufficient to satisfy the requirements of 
relevant local law. A further option, in appropriate cases, may be to 
refer disputes to arbitration (the mechanics of which are unaffected by 
Brexit). Ultimately, though, the first step will be to evaluate whether 
the changes discussed above are of relevance to the parties’ particular 
circumstances. n
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