
KEY POINTS 
�� The impact of coronavirus on the terms for the financing of M&A is more likely to be 

indirect than direct given the increasingly common requirement for “certain funds” terms.
�� Material adverse effect and material adverse change provisions will come into focus but 

there is little clarity at this stage on outcomes.
�� Absent relevant new legislation, which given initial government intervention cannot be discounted, 

the actual wording of loan and bond documentation will be the driver of outcomes in leveraged 
finance rather than any overriding legal principles. However, the more recent move to cov-lite and 
complex covenant calculation mechanisms may provide some shorter-term relief for borrowers.
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Coronavirus: the impact on financing 
transactions
The global implications of coronavirus have been unprecedented in many ways. The 
global pandemic has caused health crises, disruption to workers, supply chains and travel, 
businesses have closing their doors for the first time in their history, and there have been 
downward effects on M&A, equity and debt activity and market confidence. Each of these 
challenges will have at least some effect on potential, committed and existing finance 
transactions. This article discusses general themes that borrowers, lenders and financial 
sponsors must consider, keeping in mind that resolving these complex issues will 
depend, as always, on careful analysis of the specific contractual wording in the relevant 
finance documents. In the background, governments are already taking actions and 
legislation has already been implemented to provide relief under certain circumstances.

n As the effects of coronavirus on the 
primary and secondary debt markets 

continue, there will be ongoing implications 
for finance transactions. 

M&A TRANSACTIONS AND 
COMMITTED FUNDING
Many leveraged finance deals are undertaken 
to fund the purchase price of M&A 
transactions. From a committed funding 
perspective, M&A transactions can effectively 
be split into two types of transactions:  
(i) certain funds; or (ii) non-certain funds.

A certain funds transaction is either required 
for regulatory reasons (usually due to mandatory 
takeover laws) or because the selling party wants 
increased certainty on the buyer’s ability to close 
the transaction, and thus will not allow a financing 
condition in its sale and purchase agreement.

In a certain funds transaction, only 
extremely limited conditions or factors would 
allow financing parties to withdraw their 
committed funding from the deal. Thus, 
coronavirus should not have an impact on 
funding committed prior to the declaration of 
a pandemic and the buyer’s ability to draw debt 
to close should not be impacted. While this is 
positive for completion of the M&A, where the 
acquisition financing is on a bridge-to-bond 
basis, under the cloud of coronavirus, the “take-

out” bond may be difficult to market (or simply 
impractical as investor meetings are postponed 
or cancelled), and so the take-out transaction 
will be delayed. This will affect the buyer, as the 
bridge pricing is likely to step up every three 
months in the first year of the bridge period.

The above may of course have an additional 
impact of delaying M&A due to either banks’ 
concerns over their ability to syndicate while the 
coronavirus situation develops, and thus reluctance 
to commit financing, and/or buyers’ unwillingness 
to risk being caught in hung bridge debt.

The alternative is to have a financing “out” 
in the M&A agreement, which would allow the 
buyer to pull out if it cannot secure financing. 
This would allow the debt commitment 
papers to include a material adverse change 
(MAC) provision which would terminate debt 
commitments when a MAC occurs. 

Maintaining liquidity
Other committed funding that borrowers will 
be keen to drawn upon at this difficult time will 
be available working liquidity facilities such as 
revolving credit facilities. Even for those borrowers 
that do not need the funds immediately, it is 
likely that they will look to drawdown before 
the situation worsens to ensure they can 
maintain liquidity. This raises the question of 
whether the pandemic would afford lenders 

the right to refuse to lend under such facilities. 
Borrowers usually have to represent that no 
default or event of default has occurred and is 
continuing at the time of borrowing. Some of 
the trigger events such as non-payment, breach 
of financial covenants or insolvency may not 
yet have occurred so the principal event of 
default that might be relied upon is the MAC 
event of default which is triggered if any event 
of circumstance occurs which has a “Material 
Adverse Effect” (MAE). For example, the Loan 
Market Association (LMA) leveraged loan 
agreement contains an Event of Default where: 
“Any event or circumstance occurs which the 
Majority Lenders reasonably believe has or is 
reasonably likely to have a Material Adverse 
Effect (MAE)”, while the LMA Investment 
Grade version raises this as optional drafting 
(though with no specific proposal). The MAE 
may be defined differently for each financing 
agreement and therefore this issue will need 
to be considered on a case by case basis 
by reference to the drafting of the relevant 
financing agreements, potentially the industry 
within which a borrower sits and their financial 
position prior to coronavirus having an impact. 

MAC and MAE: business, payment 
and market
It is relatively rare to include MAC clauses in an 
acquisition financing as a drawstop, but they can 
be included under certain circumstances, and 
are more common in other leveraged financing 
transactions such as a refinancing or dividend 
recapitalisation. We consider further, in Table 1 
overleaf, the three typical limbs of MAC clauses, 
two of which, business MAC and payment 
MAC, also typically apply to MAE definitions. 

Judgments on MACs are rare – some 
consider “financial condition” explicitly but 
the judgment in Grupo Hotelero Urvasco SA v 
Carey Value Added SL [2013] EWHC 1039 
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(Comm) provides some helpful guidance. In that 
case, it was held that a MAC had not occurred 
but the court set out the following points of 
consideration: (i) lenders should always review 
the financial information available to it regarding 
the borrower before relying on such a clause;  
(ii) the material change must substantially affect 
the borrower’s ability to repay the loan; (iii) it 
must not be temporary in nature; and (iv) cannot 
include circumstances or events which were 
known to the lender at the time the agreement 
was made. The judgment in a later case Decura 
IM Investments LLP v UBS AG London Branch 
[2015] EWHC 171 (Comm) applied the points 
of consideration set out in Grupo Hotelero, 
also emphasising that the change must not be 
temporary in nature. Thus, the determination of 
a MAC will necessarily change over time, but in 
the short term, will be much more difficult to call. 

The difficulty with offering any conclusion 
on MACs is threefold. First, it will depend 
on a case-by-case basis of the drafting of the 
MAC clause with the more generic the clause 
the more difficulty there may be in identifying 

that a MAC related to a specific event such 
as coronavirus has been triggered although 
this may become a stronger argument as 
the economic fallout worsens. Second, the 
unknown in terms of long term effects of 
the pandemic – while some businesses that 
were already struggling may find this the 
death knell others may be able to cope on a 
short term basis, particularly as government 
initiatives kick-in and regulators issue 
guidance steering lenders away from acting on 
covenant breaches caused by the pandemic. 
Third, during the last economic dislocation of 
2008-2009 there is little evidence of lenders 
trying to rely on MAC clauses – some lenders 
may decide not to call a drawstop on one 
credit for relationship reasons. This will make 
it difficult if those wishing to not fund are in 
the minority. Further, as a practical point, it is 
more likely that where an MAE is occurring 
and the business is actually impacted, the 
issue will be so fundamental that another 
more obvious event of default will occur, such 
as non-payment or insolvency. 

MAINTAINING PERFORMANCE: ISSUES 
WITH MAINTENANCE COVENANTS
While a large proportion of US and European 
leveraged finance is now cov-lite with no 
traditional maintenance covenant, a variety of 
transactions still include maintenance covenants, 
including older loans, loans in Asia-Pacific, 
those for lower quality credits, mid-market loans 
(particularly those held by banks) or private debt 
deals, as well as more bespoke instruments such 
as Nordic-bonds. In addition, as discussed below, 
there is often a springing maintenance covenant 
in a revolving credit facility which may be 
included in a financing package. A maintenance 
covenant requires an issuer/borrower to 
maintain a specific financial ratio or metric. Take 
for example a net leverage covenant, which tests 
net debt to EBITDA (earnings before interest, 
tax, depreciation and amortisation, which is then 
typically further adjusted for negotiated items). 
Negative impacts on a net leverage covenant 
would either be caused by: (i) reduced earnings 
(impacting EBITDA); or (ii) the use of cash to 
mitigate such impact, to assist staff or otherwise 

TABLE 1: THREE TYPICAL LIMBS OF MAC CLAUSES

TYPE OF MAC/MAE DESCRIPTION APPLICATION

BUSINESS MAC/MAE Typically relates to an adverse effect 
on, some or all of, the business, 
condition, operations, performance, 
assets or prospects of the borrower or 
the group as a whole. 

While this may seem broad, common law courts have traditionally set a 
very high materiality threshold on matters of MAC and there would need 
to be compelling evidence based on existing coronavirus circumstances, 
that the buyer’s business was in fact materially adversely changed. The 
impact of the current outbreak is being felt swiftly across the globe but 
it remains difficult to say what the longer term impact will actually 
be and how, or when, it will affect any particular business. However, 
to the extent the current circumstances subsist for a significant time, 
particularly as businesses report Q1 2020 financial results (likely from 
May onward), we expect this to be considered further. 

PAYMENT MAC/MAE A payment MAC relates to 
the borrower’s ability to pay its 
obligations under a finance document.

Payment obligations are fairly straightforward to determine and, 
traditionally, focus on a one-year time frame. Accordingly, to trigger 
this limb, the relevant creditors would most probably need to establish 
that the issuer/borrower would be unable to make its payment 
obligations falling due in the following 12-month period. This can 
be a difficult threshold for lenders to prove given the uncertainty of 
how long coronavirus will continue to impact revenues and with the 
measures being put in place by the government to support businesses.

MARKET MAC A market MAC refers to a MAC in either 
the debt, equity or capital markets (either 
international or domestic) (or a derivative 
of those terms), and/or may relate to stock 
exchanges and/or currencies. It generally 
does not apply to an MAE.

The wider markets have generally reacted negatively to coronavirus-related 
news and these losses are both more public and, in most cases, more 
immediate than the impact on any one particular business. The market 
MAC may also extend to issues with syndication. This may leave more room 
for discretion on the banks to call a market MAC condition, given they 
will have more information than the borrower on syndication conditions. 
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address a business-need related to coronavirus, 
which would: (i) reduce net income due to 
higher costs; and (ii) increase net debt due to 
there being less cash to net.

The triggering of a maintenance covenant 
due to any of the above would be problematic 
for an issuer/borrower, however there are 
important mitigating points to consider:
�� the definition of EBITDA needs to be 

reviewed to consider if any add-backs are 
permitted that may impact the calculation. 
There may be an add-back for non-recurring 
(or extraordinary or unusual) losses, charges 
or expenses. While the exact terminology 
will differ, it may be arguable (on a case-by-
case basis) that costs related to coronavirus 
which are extraordinary in nature can be 
added back to adjust EBITDA. However, 
these all relate to amounts spent rather than 
lost revenues. In fewer deals, there is also an 
add-back for reductions that are covered by 
insurance and are actually reimbursed or that 
are likely to be reimbursed. This will require 
both a careful analysis of the exact add-
back permitted, but also of any applicable 
insurance policy to ensure a good grounding 
for the determination that the applicable 
add-back conditions have been met. 
�� if the maintenance covenant is a “springing 

covenant”, then it may only be tested 
when an applicable drawing threshold is 
met. This means that if the company can 
manage its cashflows, it may be able to 
manage the testing of the covenant.
�� in relation to equity cures (a sponsor’s 

ability to inject equity into a group to avoid/
cure a breach of maintenance covenant), 
the ability to overcure will also be closely 
examined given the ongoing uncertainty of 
the impact of coronavirus, with sponsors’ 
potentially wanting to provide a cushion 
for the upcoming year rather than having 
to repeatedly provide emergency funding. 
Whether that is permissible will vary on a 
case-by-case basis.

TAKING ACTION: ISSUES WITH 
INCURRENCE COVENANTS
Many leveraged loan deals in the market are in 
fact now “incurrence” covenant based, which is 
the high yield bond covenant position, tested only 
when certain fundamental corporate actions are 

taken such as incurring debt, distributing cash 
to shareholders and/or selling assets. 

These cannot be triggered unless such 
actions are taken: incurrence covenants 
effectively cannot be breached unless: (i) you 
do not pay interest; or (ii) you do not provide 
relevant financial information (see below).

However, going forward there are impacts 
on these incurrence covenants, including:
�� While there are no financial maintenance 

ratios, there may be incurrence-based 
ratios, such as a net leverage or fixed charge 
coverage ratio debt incurrence covenant, 
and the ability to use each of these may be 
impacted as with a maintenance covenant. 
While the result is less severe than a 
default, the inability to use such ratios 
may impact the business (preventing, for 
example, the incurrence of additional 
debt or the payment of dividends or cash 
distributions to shareholders).
�� The ratios, as well as certain additional 

tests such as “grower” baskets for various 
covenant restrictions, may be based on 
EBITDA. Thus, the discussion above 
related to EBITDA may be important. 
�� The rolling 12-month basis of EBITDA 

means that notwithstanding a near term 
coronavirus resolution, the virus’ effects 
will be felt for the 12-month period under 
EBITDA. This may particularly affect any 
seasonal businesses that rely on a busy first 
quarter (due for instance to seasonality), 
as they may have lost out on a boost they 
typically get from that quarter in their 
LTM (Last Twelve Months) test, which 
will impact them for the next year.

REPORTS, AUDITS AND INFORMATION
Frequent reporting is an important 
investor information right under finance 
documentation. This typically requires audited 
annual and unaudited quarterly information 
to be delivered under a high yield bond, as 
well as monthly information under certain 
loan agreements, in each case, within a certain 
specified time period. Businesses interrupted 
by coronavirus may face certain reporting 
issues, such as an inability to obtain accounting 
information due to facilities closures. As 
discussed above regarding force majeure, there 
is typically no provision for additional time 

for filing such information due to external 
issues (which contrasts with, for instance, 
the position taken by the US SEC, which 
has announced certain conditional relief for 
delayed earnings report filings for companies 
impacted by coronavirus). This means that an 
issuer/borrower may find itself in default if it 
cannot provide the relevant information, for 
instance because it cannot finalise an audit. 
However, under the LMA loan agreement,  
an audit qualification is an event of default, 
and for future capital markets transactions,  
a qualified audit can be undesirable.

CORONAVIRUS IS NOT AN EXCUSE 
(YET) 
It is worth noting that finance documents 
seldom (if ever) contain a force majeure 
provision, ie one that excuses performance 
of the contract on the basis of a defined set of 
circumstances. This is relevant in the context 
of maintenance covenants, as the issuer/
borrower will be unable to merely rely on such 
a provision and wait for coronavirus to pass. If a 
maintenance covenant is breached, the issuer/
borrower will ultimately still have to resolve 
this with the lenders in due course. It should be 
noted that governments are actively monitoring 
the current climate with guidance and legislative 
changes being announced at rapid speed, 
and it is possible that in some circumstances, 
legislation may be enacted which would have a 
material impact on these financings and build 
into legislation provisions which will in fact 
vary and/or alleviate certain documentary 
pressures on borrowers. Reputational issues 
also need to be considered in light of such 
actions including the guidance issued by the 
Prudential Regulatory Authority (PRA) 
regarding the approach that should be taken by 
banks, building societies and PRA-designated 
investment firms in assessing expected loss 
provisions under IFRS9 which urges lenders 
and other users of financial statements to 
consider carefully their responses to potential 
breaches of covenants arising directly from the 
pandemic and its consequences.

Project finance transactions 
A project financing gives rise to many of the same 
issues as described above for a leveraged finance 
transaction. However, the nature of a project 
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financing (for which the borrower is typically a 
thinly capitalised special purpose vehicle with 
very little in the way of tangible assets) means 
that lenders are even more acutely focused on 
the successful delivery and performance of 
the underlying asset(s) to which the financing 
relates. Accordingly, there are two overarching 
features that require closer attention:

Financial covenants
�� Financial covenants on project financings 

tend to be tighter due to the higher leverage 
in these transactions. Combined with the 
additional project related burdens (detailed 
further below) and the greater sensitivity to 
project implementation (given the borrower 
has no balance sheet to fall back on) there is 
a greater likelihood of financial covenants 
being triggered in the short term.
�� Default ratios are typically only measured 

on a backward-looking basis which means 
that a financial covenant default itself is 
probably unlikely until calculation dates 
falling later in the year. Borrowers should 
anticipate this and engage with lenders 
now to either seek a waiver for the market 
impact of the COVID-19 crisis or prepare 
to exercise equity cures as necessary.
�� However, lock-up covenants (which limit 

the amount of dividends) are typically 
measured on a forward-looking basis and 
so the impact of these will be felt more 
quickly. The consequences of a lock-up 
may just result in deferral of distributions 
which is probably not of particular 
concern in the short term as borrowers are 
likely to be storing up cash in any event. 
However, a lock-up could also result in 
excess cashflow having to be reserved 
into a lock-up account for the benefit 
of the lenders and, potentially, applied 
in mandatory prepayment at the next 
calculation date. Borrowers will want to 
engage with lenders now to seek a release 
of such locked-up cash in the current 
circumstances as this will be essential 
liquidity for shoring up the business over 
the coming months. 

Project finance related obligations: 
Additional considerations for project finance 
transactions include those set out below:

�� Information undertakings: Project 
financings typically impose more detailed 
information undertakings particularly 
during the construction phase. The 
impact of COVID-19, such as a shortage 
of construction workers (or no workers at 
all), on the underlying project may trigger 
these. In some circumstances lenders may 
be entitled to make specific information 
requests putting the borrower under an 
additional burden at a challenging time 
with borrowers having to respond within 
a contractually agreed timeframe.
�� Investments and expenditures: 

Additional expenditure incurred to 
mitigate the impact of COVID-19 may 
need lender approval if it is not budgeted. 
If this additional expenditure is required 
during the construction phase, it may 
also trigger a funding shortfall test 
permitting lenders to draw stop.
�� Delays to construction: The 

categorisation of delays to construction 
will need to be considered. Such delays are 
unlikely to be compensation events and 
may not constitute force majeure (indeed, 
in a UK context, it is highly unlikely that 
the current crisis would constitute force 
majeure in a project financing). This means 
that look forward tests relating to longstop 
dates may come into play (depending on 
the extent of the delay forecast which, in 
and of itself, is likely to be a challenging 
proposition in the current market).
�� Insurance: Insurance claims above a  
de minimis threshold typically have to be 
notified to lenders and may trigger further 
lender scrutiny. There may also be an 
entitlement for lenders to seek application of 
insurance monies in mandatory prepayment.

Emerging market transactions
Additional considerations for emerging market 
transactions include those set out below:
�� Maintaining Liquidity: emerging market 

borrowers may face greater complexities 
when drawing down on revolving facilities 
due to: (i) greater fragmentation of capital 
structures; (ii) foreign exchange issues 
depending on whether their revolving 
lines or liquidity needs are local currency 
or hard currency; (iii) broader event of 

defaults which may trigger drawstops 
on committed lines; and (iv) pure trade 
lines generally being uncommitted. 
Factoring and similar alternative sources 
of alternative liquidity may be a partial 
solution for at least short-term working 
capital (but again, these would often be 
uncommitted).
�� Information undertakings: This 

may include operating reports; where 
financings require commercial contract 
reporting, this may extend to force majeure 
suspensions. Performance risk structures 
may require exporters to approach lenders 
before invoking force majeure.
�� Financial covenants: With the inclusion 

of traditional maintenance covenants 
including net leverage, interest cover and 
potentially one or other of: (i) gearing 
(debt/equity); or (ii) consolidated net worth 
there is greater potential to trigger a breach 
of financial covenant. This risk is amplified 
on transactions that include forward 
looking financial covenants – making near 
term future revenues a live issue. Foreign 
exchange fluctuations may exacerbate 
the risk of breaching such covenants and 
usually the borrower will have fewer rights 
(or ability) to step in and cure the breach.
�� Events of default: Foreign exchange issues 

(even for borrowers with a natural hedge) 
may increase pressure on debt service 
capacity and many emerging market 
borrowers will have a greater proportion of 
amortising debt in their capital structures. 
Other relevant considerations in light 
of tighter documentation terms include 
triggers by reference to events including: 
suspension of payments; moratoria and 
currency control restrictions imposed 
nationally; the possibility of government 
bail-outs leading to a change of control 
(expropriation or nationalisation 
provisions should be reviewed but 
may not apply); and the expiration of 
key licences (ability to renew may be 
hampered by operational dislocations in 
relevant governmental ministries). For 
a minority of (mainly frontier markets) 
transactions an event of default for 
political and economic country risk 
deterioration may apply. n
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