
KEY POINTS
�� While local moratoriums can be effective to grant relief for debt governed by local laws, 

English courts may refuse to give effect to them with respect to English law-governed 
financings.
�� When the financing is governed by English law, these moratorium could give rise to 

technical defaults, irrespective of whether the borrower is willing and able to continue 
performing its obligations under the financing.

Authors Carlo de Vito Piscicelli, James Norris-Jones and Carlo Santoro

COVID-19 relief measures and 
international financings: the law of 
unintended consequences?
In this article the author highlights how the temporary measures enacted by national 
governments to ease the financial burden on the worst affected businesses might 
prove ineffective or damaging to borrowers in certain circumstances.

nAs the COVID-19 outbreak and the 
ensuing public health restrictions 

wreak severe damage over large swathes 
of the world economy, several national 
governments have been enacting temporary 
measures to ease the financial burden on 
the worst affected businesses. In addition 
to tax relief and state-funded sick-pay, 
some of these measures enable borrowers 
to unilaterally defer payments of principal 
or interest on loans and other financial 
debt or impose restrictions on the ability 
of creditors to enforce their rights and 
remedies. Further actions along these lines 
will likely be taken by other governments as 
the pandemic continues to spread. Although 
these measures are of course well intended, 
there are questions about their effectiveness 
in all cases and on whether they might 
prove damaging to borrowers in certain 
circumstances. 

CONFLICTS OF LAWS
A significant portion of private sector 
financings across Europe (and elsewhere) are 
carried out under documentation governed 
by the laws of England and subject to the 
jurisdiction of English courts. 

The declaration of a moratorium under 
the laws of the jurisdiction of a borrower 
raises legal questions where the financing 
contract is governed by the law of another 
jurisdiction. From the perspective of English 
law, for instance, obligations governed by 
English law can only be varied or discharged 
by (an English law contract or) English law 

itself. It is possible that English courts in 
the current circumstances may be attracted 
to exercising any substantive or procedural 
discretion in favour of borrowers. However, 
the starting point (unless the borrower is 
subject to an insolvency proceeding which 
is recognised pursuant to the European 
Insolvency Regulation) is that an English 
court is entitled to refuse to give effect to, 
for instance, a Spanish law or regulation 
deferring the due date of the obligation to 
pay principal or interest under an existing 
English-law loan agreement. 

Hence, while it may be expected that a 
majority of creditors will decide to adhere 
to the moratorium measures, it may be 
possible for hold-out creditors to obtain 
a judgment against the debtor before the 
foreign court it has submitted itself to 
under the financing contract (eg England). 
A judgment is of course only the first step 
in an enforcement process however: the 
judgment then needs to be recognised in 
the jurisdiction where the assets of the 
borrower are located in order for it to be 
enforced. The courts of the jurisdiction 
of the borrower, however, are unlikely to 
recognise the foreign judgment on the basis 
that to violate the moratorium measures 
would be manifestly contrary to public 
policy. Hence if substantially all of the 
assets of the borrower are located in its 
home jurisdiction, an English law judgment 
may be impractical to enforce.

Where the financing is secured, it 
may be possible for a hold-out creditor 

also to attempt to enforce its security 
interests with or without having obtained 
a judgment first. Depending on the nature 
of the security interest and the applicable 
law, such enforcement may or may not 
require the involvement of a court. Where 
a court process is required, the courts of 
the jurisdiction of the borrower are likely 
to refuse such enforcement on the basis 
that the moratorium measures qualify as 
overriding mandatory provisions of local 
law on the same grounds on which they 
would have refused the recognition of the 
foreign judgment. Hence, the ability of the 
creditor to satisfy itself on the collateral may 
be limited, as a practical matter, to assets 
located outside of the home jurisdiction 
of the borrower or those that can be 
appropriated directly by the creditor  
(eg rights of set-off or financial collateral).

TECHNICAL DEFAULTS
Regardless of the existence of a payment 
default by the borrower, the documents 
governing the financing may contain 
provisions that trigger adverse consequences 
on the borrower in the event that 
moratorium or similar measures are taken 
in any jurisdiction relevant to it. By way 
of example, the LMA form of (leveraged) 
facility agreement (which notably does not 
contain a force majeure clause) contains a 
number of clauses that could potentially 
be impacted. These include, among others, 
events of default if:
�� any obligations of the borrower  

(or the other obligors) under the finance 
documents “cease to be legal, valid, 
binding or enforceable”;
�� “a moratorium is declared in respect of 

any indebtedness” of any member of the 
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borrower group (moratorium event of 
default);
�� the borrower (or another obligor) 

“rescinds or purports to rescind or 
repudiates or purports to repudiate” a 
finance document;
�� any event or circumstance occurs which 

the lenders reasonably believe has (or 
is reasonably likely to have) a material 
adverse effect on the “effectiveness of ” 
any security granted by the borrower or 
of “the rights or remedies” of the lenders 
under the finance documents.

Whether these clauses are triggered 
will depend on their precise drafting, the 
specific scope and effects of the government 
measures adopted as well as the borrower’s 
actions pursuant to them (eg whether the 

borrower has made an election to avail 
itself of these measures). It is important 
to note, however, that depending on the 
structure of the borrower group and of its 
financings, these measures may give rise to 
technical defaults irrespective of whether 
the borrower is willing and able to continue 
performing its obligations under the 
financing.

For instance, a global corporation could 
find itself in breach of the moratorium 
event of default simply as a result of owning 
an immaterial subsidiary in the affected 
jurisdiction (potentially, regardless of 
whether such subsidiary guarantees the 
financing). Conversely, a group based in 
the affected jurisdiction could be exposed 
to the risk that its lenders accelerate the 
loans as a result of one of the technical 

defaults described above and enforce 
on the guarantees granted by its foreign 
subsidiaries, possibly even where it had not 
availed itself of the moratorium measures.

In addition, even if the lenders under the 
documentation containing these triggers 
may have no intention to call a default and 
accelerate the loan, the mere occurrence 
of them may entitle other creditors (to the 
same or other entities in the borrower’s 
group) to exercise their own remedies under 
cross-default or similar provisions.

COVID-19 knows no political 
barriers: in a highly integrated financial 
world, measures designed to grant relief 
to struggling debtors will need to be 
implemented at a supranational level or  
co-ordinated among governments if they are 
to fully achieve their desired effects. n
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Lexis®PSL
Banking & Finance
LexisPSL Banking & Finance gives step-by-step guidance on how fi nance transacti ons work in practi ce – ensuring 
that concepts are easily understood, risk is reduced and negoti ati ons are completed quickly and confi dently.

Writt en by experts with insight that comes from fi rst-hand experience, and overseen by a Consulti ng Editorial 
Board of leading lights in the industry, LexisPSL Banking & Finance gives you:

• Concise practi ce notes (covering a wide range of specialisms) that walk you through key concepts 
explaining what you need to do, when, and why

• Comprehensive draft ing notes on precedent documents 
mean you’ll know when to push a point – and when to let 
it go

• Checklists and fl owcharts for quick reference
• Key forms in a format which is easy to fi ll in, save and edit
• Legal and market news with ‘so what’ analysis
• Direct links through to legislati on and cases as well as 

authoritati ve commentary from the likes of the Journal of 
Internati onal Banking and Financial Law, Lingard’s Bank Security 
Documents and the Encyclopaedia of Banking Law

To fi nd out more about LexisPSL Banking & Finance, visit 
www.lexisnexis.co.uk/products/lexis-psl.html and take a free trial.




