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�� If the UK did not accede to any alternative framework to govern the applicable jurisdiction 

in contractual disputes, there would be no bar to parallel proceedings if the courts in other 
jurisdictions were prepared to accept jurisdiction under their own rules.
�� Material adverse change clauses may be relevant for certain businesses particularly affected 

by Brexit.
�� In the event of a Brexit, the UK would be free to dispense with the Art 55 requirement.

Authors Andrew Henderson and Laura Feldman 

Brexit: divining the impact on financial 
services agreements
In this article Andrew Henderson and Laura Feldman summarise potential issues of 
contractual interpretation in finance contracts should the UK vote to leave the EU. The 
article considers how Brexit may affect jurisdiction clauses, governing law provisions, 
provisions entitling termination and clauses mandated by the BRRD.

INTRODUCTION

nWith at least five different possible 
models for the arrangements that would 

likely govern the relationship between the UK 
and the EU following a vote in the upcoming 
referendum to leave – a Brexit – making 
predictions confidently is a fool’s errand. The 
two-year withdrawal period will see the UK 
government and legal institutions grapple 
and negotiate the legal landscape that will 
apply thereafter. It will be during the two year 
negotiation period that the shape of any Brexit 
will materialise.1 Nevertheless, pending a 
clearer understanding of the form that a Brexit 
may take, many financial services firms have 
been at least thinking about, if not planning 
for, the possible consequences of a Brexit. 
In addition to the more strategic questions 
about the ability to provide cross-border 
services into or establish branches in the EU, 
firms are having to grapple with more prosaic 
questions about the impact on agreements. 
The issues are not always financial services 
specific and fall to be considered under general 
legal principles. Given its central role in 
regulating the UK financial services industry, 
EU regulation casts a special shadow over the 
arrangements between financial services firms 
and third parties, such as their clients and 
service providers. Whilst it is not currently 
possible to make firm predictions (unless one 
runs a fool’s errand), this article summarises 
issues of contractual interpretation that may 
have to be examined were Brexit to eventuate, 
considering some of the general legal issues 
that may arise post a Brexit, as well as 
providing a précis of specific issues relevant to 
finance contracts.

TYPES OF AGREEMENT
The types of agreement that are likely to be 
affected are agreements entered into with 
trading counterparties, such as ISDA Master 
Agreements and Global Master Repurchase 
Agreements, and service providers, such 
as IT outsourcing arrangements, in other 
EEA member states. Agreements, including 
client terms of business and investment 
management agreements, with clients in other 
EEA member states would also be caught. 
This will give rise to consideration of issues of 
compliance by a UK firm with third country 
requirements under, for example, MiFID II,2 

when entering into such agreements. This 
depends, however, on the particular Brexit 
model which the UK adopts. 

Before examining Brexit’s consequences on 
the substantive provisions of finance contracts, 
it is necessary to explore the threshold 
questions of how Brexit may affect which 
courts have jurisdiction to determine disputes 
and the governing law. As such, the first two 
sections assess these issues.

JURISDICTION CLAUSES
To appreciate how Brexit may affect jurisdiction 
clauses it is necessary to summarise the current 
position. The Recast Brussels Regulations 
currently delineates the rules to determine 
the EU member state(s) that will have 
jurisdiction in disputes in civil and commercial 
matters, including in relation to commercial 
contracts. The general rule is that the courts 
where the defendant is domiciled have 
jurisdiction. However, in the finance sector 
contractual parties typically rebut that position 
by agreeing that the courts of another EU 

member state will have jurisdiction. Further 
grounds for rebutting the general position are 
where particular assets, such as real estate, 
are the subject matter of the dispute or the 
case involves certain subject matters, such as 
employment, consumer or insurance contracts. 
Where there are parallel court proceedings 
across the EU, the Recast Brussels Regulations 
provides that generally the courts of the 
EU member state first seised of the dispute 
will decide the question of jurisdiction. The 
revisions to the previous Brussels Regulations 
introduced an exception to this rule, in part to 
address the so-called Italian torpedo: that is, a 
party swiftly launching proceedings so that the 
courts first seised of a dispute in the EU are 
those of a country where the judicial process is 
regarded as relatively slow and complicated. The 
Recast Brussels Regulation provides a helpful 
exception to the first seised rule where the 
courts of an EU member state have jurisdiction 
under the terms of an exclusive jurisdiction 
clause.

Following Brexit, the UK government 
will need to determine the approach to adopt 
following the two-year withdrawal period. 
It seems most likely that the UK will decide 
to take the relatively straightforward step of 
independently acceding to the 2007 Lugano 
Convention, which is currently in force in the 
European Union, Switzerland, Norway and 
Iceland. The usual accession procedure by way 
of bilateral treaty would have to be followed. 
The result would be that the UK courts would 
adopt an approach broadly similar in effect to 
the current position. However, the UK may 
lose some of the benefits associated with the 
Recast Brussels Regulations, including the 
exception to the first seised rule in the case of 
an exclusive jurisdiction clause. For example, 
the Convention Court definition in the ISDA 
Master Agreement 2002 introduces an exclusive 
jurisdiction clause to English-law-governed 
ISDA Master Agreements entered into 
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between EU-based counterparties.3 This also 
provides for reciprocal recognition across the 
EU of judgments handed down in all member 
states, including English court judgments. It is 
possible that this analysis will change on Brexit. 

Another option would be for the UK to 
accede to the Hague Convention on Choice 
of Courts Agreement, which is currently 
only in place between the EU and Mexico, 
although Singapore will shortly bring the 
Convention into force. The framework 
provides a similar regime to that currently in 
place, with the courts of signatories required 
to recognise a choice of jurisdiction adopted 
by the parties.

If the UK did not accede to any 
alternative framework to govern the 
applicable jurisdiction in contractual 
disputes, there would be no bar to 
parallel proceedings if the courts in other 
jurisdictions were prepared to accept 
jurisdiction under their own rules. Whilst 
one may expect that the English court will 
respect clauses that confer jurisdiction on a 
particular court, there is real uncertainty as to 
how courts in other EU members states will 
treat jurisdiction clauses. The result is that 
parties will face a patchwork of rules that 
will need to be considered when assessing 
EU courts that may accept jurisdiction over 
a dispute. 

Despite the potential negative 
consequences explored above, there may be 
benefits in respect of the rules governing 
jurisdiction following Brexit. For example, 
a potential positive is that an exit may 
alleviate concerns that EU courts will strike 
down asymmetrical jurisdiction clauses 
that frequent finance contracts. In addition, 
the bar on anti-suit injunctions in relation 
to parallel proceedings including arbitral 
claims would presumably fall away following 
Brexit. The result may be welcomed freedom 
to follow steps to protect against parallel 
proceedings in multiple jurisdictions. 
Arbitration clauses remain unaffected, as 
they benefit from reciprocal recognition 
across the EU (and worldwide) under the 
New York Convention on the Recognition of 
Foreign Arbitral Awards to which the UK is 
independently a signatory. 

GOVERNING LAW PROVISIONS
Currently, the Convention on the Law 
Applicable to Contractual Obligations 
1980 (Rome I) sets out the rules on the 
applicable law that will apply to disputes. 
Under Rome I, the law chosen by the parties 
will generally govern a contractual dispute. 
There are exceptions, such as whether the 
mandatory rules in a country connected to a 
dispute apply or the parties’ choice of law is 
clearly incompatible with public policy in the 
jurisdiction where the tribunal is hearing the 
dispute. 

Following an exit from the EU, the UK 
courts may determine the law governing 
contractual obligations in several potential 
ways. One is that the current rules under 
Rome I could continue to apply but under the 
ultimate supervision of the UK courts without 
the possibility of referral to the Court of Justice 
of the European Union. There would therefore 
be limited immediate consequences but there 
may be divergences in approach as the UK 
courts independently develop jurisprudence on 
Rome I.

Another alternative is that the UK 
could return to the rules in place prior 
to the introduction of Rome I, which are 
broadly similar in effect, recognising the 
parties’ choice of law as paramount subject to 
limited exceptions. The widely used facility 
documentation tend to include an express 
choice of law clause, with the result that the 
parties’ choice of law would remain in place. 
Indeed, the ISDA Master Agreements contain 
an express choice of law provision and the 
ISDA Brexit website speculates that it is 
unlikely that English courts would change 
their long-standing approach to respecting 
the choice made by contracting parties as 
to the choice of law governing contractual 
obligations. This would be in line with legal 
tradition. The predominance of the parties’ 
choice of law was recently endorsed in the 
judgment of Mr Justice Blair, the current head 
of the English Commercial Court, in Banco 
Santander Totta, SA v Companhia de Carris 
Ferro de Lisboa, SA and ors. [2016] EWHC 
465. The judgment clarifies the scope of Art 
3.3 of Rome I, which allows the displacement 
of the parties’ express choice of law where all 
other elements relevant to the situation at the 

time of the choice are located in a country 
other than that chosen. In respect of how the 
EU courts will approach choice of law, Rome I 
will continue to apply.

The LMA standard form documentation 
includes a clause providing that ‘a provision of 
law is a reference to that provision as amended 
or re-enacted’, which may provide a degree of 
certainty in respect of the applicable governing 
law post Brexit. 

In light of the above, one may expect there 
to be limited disruption on the governing law 
of contractual obligations following a potential 
Brexit. 

PROVISIONS ENTITLING 
TERMINATION
If Brexit is poorly managed and/or leads to 
legal uncertainty, contractual parties may 
attempt to circumvent their obligations by 
relying on the typical provisions in most 
finance contracts that provide grounds for 
evading performance. For example, Brexit 
may result in arguments that a party has 
committed an event of default, in turn allowing 
the counterparty to terminate the contract 
and/or claim damages, and/or trigger the 
standard clauses that allow parties to terminate 
an agreement due to unexpected events (eg, 
“material adverse change”, “force majeure”, or 
“frustration”). 

In the context of lending transactions 
and bond issues, it is unlikely that Brexit or 
events leading up to it would, by themselves, 
create a mandatory event of default, such 
as unlawfulness events of default, which 
are only triggered in limited circumstances. 
Nonetheless, there is the risk that Brexit may 
provide grounds to rely on the representation 
clauses relating to the parties’ authorisation to 
transact thereunder, which could amount to 
an event of default entitling the non-defaulting 
party to terminate the contract. Whilst 
in most loan and bond documents those 
representations are only given by the borrower 
or issuer, in the case of derivatives contracts, 
these are given by both parties. For example, 
the ISDA Master Agreement, the Global 
Master Repurchase Agreement (GMRA) 
and the Global Master Securities Lending 
Agreement (GMSLA) contain representations 
to the effect that the parties have obtained all 
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necessary governmental and other consents. 
Those consents may fall away if Brexit removes 
relevant authorisation under EU legislation. 

In respect of material adverse change of 
circumstances clauses, within the context 
of most finance transactions, Brexit itself is 
also unlikely to constitute a direct material 
adverse change on a party’s business or 
financial condition, their ability to perform 
their obligations or the enforceability of the 
relevant documents. Nonetheless, whilst the 
prospects of success of relying on such clauses 
may ultimately be limited, Brexit does present 
parties with grounds, albeit questionable, 
to attempt to rely on such clauses, in turn, 
creating disputes, uncertainty and delays in 
payments. Prudent drafters may therefore 
wish to limit uncertainty by explicitly 
providing that Brexit of itself will not trigger 
any material adverse change provisions. 

We also note that material adverse change 
clauses may be relevant for certain businesses 
particularly affected by Brexit. In addition, 
a disorderly Brexit could result in rating 
downgrades for specific issuers, which could 
create higher financing costs for issuers affected 
and problems raising new debt, thus giving 
grounds to rely on early termination rights in 
light of rating downgrades. 

As with much of the above, the ultimate 
outcome will depend on how any Brexit 
proceeds, the contractual provisions in question 
and the relevant industry in which the parties 
are operating.

CLAUSES MANDATED BY THE BRRD
Article 55 of the Bank Recovery and 
Resolution Directive requires any non-EEA 
law governed contract entered into with 
financial institutions within the scope of the 
BRRD to include a provision through which 
the non-EEA counterparty to the contract 
acknowledges any liability which the in-scope 
entity may be required to “bail-in” by the 
EEA authority responsible for “resolving” 
the in-scope entity. The purpose of the Art 
55 requirement is that the EEA authority’s 
write-down and conversion powers are less 
likely to be susceptible to challenge if the non-
EEA counterparty has contractually agreed to 
recognise those bail-in powers.

In the event of a Brexit, the UK would be 

free to dispense with the Art 55 requirement 
although it is questionable whether it would 
because it has championed the BRRD with the 
Prudential Regulation Authority giving effect 
to the Art 55 requirement almost a year earlier 
than required under the BRRD. However, the 
UK counterparties to English law governed 
contracts with EEA banks would still find 
themselves having to amend those contracts 
to satisfy the duties of their EEA bank 
counterparties, who would have to comply with 
their Home member state rules implementing 
Art 55.

CONCLUSION
With the shape of a Brexit yet to be 
determined, there are many areas of 
uncertainty and several potential areas of risk 
in relation to how Brexit may affect finance 
contracts, such as the approach of the EU 
courts to jurisdiction clauses following the UK 
exiting the EU. 

Given the current ambiguity, dispute 
resolution procedures to address questions 
of interpretation of contractual clauses may 
prove especially helpful to address disputed 
issues of contractual interpretation in the 
period when the Brexit legal framework 
is demarked: such as the useful Pt 8 
proceedings, which may be initiated in the 
English Commercial Court to determine 
issues of contractual interpretation in an 
expedited manner. There are also recently 
launched dispute resolution procedures 
available to determine the difficult questions 
that may arise on Brexit. For example, the 
Members of Financial List Users Committee 
discussed the use of the Financial Markets 
Test Case Scheme for this purpose in late 
February 2016. The Scheme launched in 
October 2015 provides a procedure to 
allow the English High Court to consider 
“qualifying claims”, which raise issues of 
general importance to financial markets and 
require immediately relevant authoritative 
English law guidance. The procedure gives 
parties with opposing interests a vehicle 
to bring a “qualifying claim” even when 
there may be no actual dispute between 
those parties at the time of application 
and without the need for a present cause 
of action between the parties, although, 

at the time of writing, no parties have yet 
issued proceedings using the procedure. For 
finance contracts that include an arbitration 
clause, the Arbitration Club (Financial 
Sector Branch) launched in April 2015 
could provide a mechanism to resolve issues 
of contractual interpretation post-Brexit. 
The bolt-on procedure can be used in 
conjunction with the standard rules of most 
leading arbitral institutions both in the UK 
and globally to provide an expedited form 
of determination within 21 to 23 weeks of 
service of the response to the request for 
arbitration.4

Further guidance may also be gleaned 
from information that could be provided 
by the bodies responsible for preparing and 
updating the standard form contractual 
facility documentation. For example, ISDA 
may develop its recently launched website 
focusing on the impact of Brexit, created 
in a similar vein to ISDA’s response to the 
risk of Grexit and to the sanctions imposed 
on Russia and the Ukraine.5 ISDA may 
also decide to issue protocols and other 
amendment documentation. 

Pending a potential Brexit, entities 
operating in the finance sector may start 
undertaking a due diligence exercise of 
existing contracts to identify potential areas 
of dispute that may need to be addressed on 
Brexit. In addition, Brexit should at least be 
considered when negotiating contracts during 
the period before and after Brexit. 

With the above context in mind, unless 
running a fool’s errand, we cannot look 
into a crystal ball to divine how Brexit 
will ultimately affect finance contracts. 
Nonetheless, the above analysis highlights 
areas of focus for starting the analysis 
and tentative guidance on possible future 
outcomes.  n

 1  The two year withdrawal period applies under 

Art 50(3) of the Treaty on European Union, 

which provides that all EU treaties will cease 

to apply two years following a state entering 

into the withdrawal agreement mandating an 

exit from the EU. This timeframe is intended 

to allow any exiting state to negotiate the 

withdrawal agreement that will govern the 
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