
Coronavirus 
(COVID-19)—revisiting 
financial orders
Marc Samuels, Niki Langridge and Rhys Taylor MCIArb 
of The 36 Group provide guidance on revisiting financial 
orders as a consequence of the coronavirus  
(COVID-19) pandemic.



Introduction
The coronavirus (COVID-19) pandemic is an unforeseen 
global event that has had significant ramifications for 
society and the economy. Family practitioners are 
once again debating, as they did in the wake of the 
2007-2008 global financial crisis, whether an event of 
such magnitude is likely to constitute a ‘Barder event’ 
in financial remedy proceedings before the courts of 
England and Wales. This Practice Note re-examines that 
question at this turbulent and unprecedented juncture. 
It also considers alternative mechanisms for revisiting 
financial orders, the Re Barrell and Thwaite jurisdictions, 
as well as the civil law concept of frustration.

References: 
Barder v Barder (Caluori Intervening) [1987] 2 FLR 480
Re Barrell Enterprises and others [1972] 3 All ER 631
Thwaite v Thwaite [1981] 2 FLR 280

Barder applications

If after a full hearing an aggrieved party complains that the 
judge fell into error, the appropriate avenue for challenging 
the order is by way of appeal. If, however, the complaint 
is not that the judge fell into error but rather relates to an 
unforeseen event or events that have occurred since the 
order was made, which fundamentally changes a central 
aspect of that order, then a so-called Barder application 
may be possible (per Barder v Barder (Caluori Intervening)).

Such an application asserts that new events have 
invalidated the basis or fundamental assumption 
on which the financial order was made, making it 
appropriate to revisit that order. An application can be 
made in respect of consent orders as well as orders 
made after a contested hearing. See also Practice 
Note: Setting aside financial orders including Barder 
events where no error of the court alleged. 

A Barder application should be made in accordance with 
Family Procedure Rules 2010 (FPR 2010),  
SI 2010/2955, 9.9A, which was inserted by the Family 
Procedure (Amendment No.2) Rules 2016, SI 2016/901 
with effect from 3 October 2016. This provides that the 

FPR 2010, SI 2010/2955, Pt 18 procedure applies to 
applications to set aside a financial remedy. This includes 
a Barder application. Pursuant to FPR 2010, PD 9A, para 
13.3, where the financial remedy order was made on or 
after 22 April 2014, an application to set it aside under 
FPR 2010, SI 2010/2955, 9.9A is to be made to the court 
that made that order. This reflects the departure from the 
previous conception of the application as being a species 
of appeal out of time. It is now clear that applications to 
set aside all or part of a financial remedy order, including 
a consent order, should be made to the first instance 
judge who made the order (if possible), or to a judge 
of the same level, rather than an appellate tribunal.

Barder provides that a court may revisit a financial 
remedy order on the ground of new events if the 
conditions outlined by Lord Brandon (at p495) are 
satisfied, ie that the court may properly exercise its 
discretion on the basis of new events provided that:

• a new event has occurred since the 
making of the order which invalidates 
the basis, or fundamental assumption 
on which the order was made

• the new event occurred within a relatively 
short time of the order having been made

• the application for leave to appeal out 
of time was made reasonably promptly 
in the circumstances of the case, and 

• the grant of leave to appeal out of time 
(as was the appropriate remedy at that 
time) does not prejudice third parties who 
acquired, in good faith and for valuable 
consideration, interests in property which 
is the subject matter of the relevant order

This four-limbed test in Barder was considered by Hale J 
(as she then was) in Cornick v Cornick (No 1), in the context 
of a change in value of an asset since the date of the 
underlying order. Of the following three scenarios, only the 
third was found to potentially give rise to a Barder event:

• an asset which was taken into account 
and correctly valued at the date of the 
hearing changes value within a relatively 
short time owing to price fluctuation

This Practice Note considers whether the coronavirus (COVID-19) pandemic 
may constitute a Barder event in financial remedy proceedings and alternative 
mechanisms for revisiting financial orders such as the Re Barrell and Thwaite 
jurisdictions, as well as the civil law concept of frustration.
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• a wrong value was put upon 
the asset at the hearing

• something unforeseen and unforeseeable 
has happened since the hearing which 
has altered the value of the assets 
so dramatically as to bring about a 
substantial change in the balance of the 
assets brought about by the order

References: 
Cornick v Cornick (No 1) [1994] 2 FLR 530

Thorpe LJ observed in Myerson v Myerson (No 2) that 
‘very few successful applications have been reported’. 
This accords with the common view that the gateway 
for a successful Barder application is narrow. This is 
unsurprising and perhaps appropriate given the public 
interest in maintaining the finality of litigation. Myerson 
was one of a number of cases in or around 2008-2009 
where parties advanced the argument that the depreciation 
of their assets caused by the credit crunch and global 
financial crisis amounted to a Barder event, and therefore 
justified setting aside a financial order. In Myerson, the 
Court of Appeal rejected a Barder appeal brought by the 
husband where his shares in an alternative investment 
market (AIM) company fell dramatically from £2.99 per 
share when the order was made to £0.275 per share at 
the date of the Court of Appeal hearing. Dismissing the 
husband’s appeal, Thorpe LJ held that the test established 
in Cornick clearly pointed to the dismissal of the husband’s 
appeal, with words (at para [39]) that may seem as 
much of a warning now as they did in 2008-2009:

‘There may be many who are contemplating an attempt 
to reopen an existing ancillary relief order on the grounds 
of subsequently encountered financial eclipse. All in that 
situation should ponder Hale J’s analytical characterisation 
and ask themselves whether the events upon which they 
intend to rely can be brought within either the second or the 
third category. Even then they would be well advised to heed 
the warning that very few successful applications have been 
reported. I echo the words of Hale J that the natural processes 
of price fluctuation, whether in houses, shares, or any other 
property, and however dramatic, do not satisfy the Barder test.’

Thorpe LJ also considered that other factors 
prevented the appeal from succeeding, notably that 
the husband had elected to carry risk in the hope 
of reward and that the remaining instalments of 
the lump sum were variable (at paras [33]-[36]).

References: 
Myerson v Myerson (No 2)  
[2009] EWCA Civ 282, [2009] 2 FLR 147

Similarly, an application in Horne v Horne was refused 
by the Court of Appeal, which found that the 

sharp fall in property valuations and the continued 
trading losses for the business in question had been 
foreseeable. Thorpe LJ stated (at para [14]):

‘Looking at the authorities as a whole, given that Hale J’s 
judgment in Cornick has been consistently approved in later 
decisions, I can only conclude that the true path to be followed 
by trial judges is the path set by Barder followed by Cornick.’

References: 
Horne v Horne [2009] EWCA Civ 487, [2009] 2 FLR 1031

The inescapable conclusion is that the threshold is 
extremely high where the factual matrix concerns 
value fluctuations caused by market forces.

Is COVID-19 likely to be a Barder event?

There are likely to be many clients who now 
find themselves struggling to comply with one 
or more aspects of an order or are reflecting on 
what now feels like an unfair outcome.

The most likely impact of the coronavirus (COVID-19) 
seems set to be a significant shift in the value of assets 
or income. Minor or temporary fluctuations will clearly 
not be sufficient, nor will those that have occurred as 
a consequence of ‘normal’ price fluctuations. If there 
is a significant change, the issue will be whether the 
coronavirus (COVID-19) will be considered a sufficiently 
‘abnormal’ or unforeseeable occurrence so as to lead to 
orders being set aside. Just as Thorpe LJ’s approach in 
Myerson, the starting point must be Hale J’s observation 
in Cornick (at p537) that ‘…once the couple are divorced 
and their capital divided, they cannot normally expect 
to profit from, any more than they should expect 
to lose by, later changes in the other’s fortune’.

Given the courts’ response to Barder applications 
in the aftermath of the financial crisis of 2007-
2008, the question is whether there is likely to 
be any different response to similar changes 
brought about by the coronavirus (COVID-19).

While the consequences may be similar, it could be 
argued that the coronavirus (COVID-19) is in a different 
category and should be treated as a Barder event on the 
basis that this is not a foreseeable market disturbance. 
On the contrary, that these are wholly unforeseeable 
circumstances which have resulted in unprecedented UK 
government intervention in individual businesses and the 
economy more broadly, highlighting the uncomfortable 
friction between a government which recognises the 
exceptional nature of the pandemic by intervening 
directly in public finances at a universal grass-roots 
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level and a hitherto hesitant judiciary which may refuse 
to accommodate requests to revisit orders made in 
circumstances which are now unrecognisable. On the other 
hand, the coronavirus (COVID-19) crisis could be said to 
be just another event that has triggered a radical shift in 
the market, valuation, income, etc. It is currently unknown 
whether the courts will focus on cause or effect. Time will 
tell whether there will be a policy-level determination by an 
appeal court in the inevitable test case or if cases will be 
left to be determined on their individual facts  
and circumstances.

Consider a long-established business that a trader has 
successfully run for many years, with no foreseeable 
threat to continued success. Potential issues to consider 
include whether the parties should have factored 
into their negotiations the emergence of a virus that 
would lead governments to rewrite the rulebook 
on state control, whether the outcome would be 
different if a party chose to take on the risk, no doubt 
in the hope of reward, and whether it would make a 
difference if dealing with a ‘sharing’ or a ‘needs’ case.

An interesting granular level argument may be the date 
at which the current lockdown became foreseeable—
arguably it took the government a long time to stop 
public events such as the Cheltenham Festival and the 
Stereophonics concert in Cardiff on the 15 March 2020. 
It may be argued that ‘public health advice’ allowed 
such events to proceed and therefore the event of 
the subsequent lockdown was not foreseeable at that 
stage. It is also arguable that the experience of Italy 
and Spain, or even China, who were a few weeks or 
months ahead in their pandemic journey, should have 
alerted the hypothetical reasonable and objective 
observer to the scale of the crisis at an earlier stage.

An analogous debate is also taking place in civil disputes 
where, in the context of contractual arrangements, non-
performing parties are likely to be contemplating reliance 
on express force majeure clauses and/or (in the absence 
of such a clause) the common law rules of frustration so 
as to avoid liability for what would otherwise constitute 
breach of contract. In relation to the latter, a contract 
may be deemed frustrated where a supervening event 
(without the default of either party and for which the 
contract does not provide) causes a contractual obligation 
to be incapable of being performed on the basis that 
if it were performed, the result would be something 
completely different to what the parties contemplated 
on entering into the contract. In many cases the question 
will be whether the commercial objective of the contract 
is defeated and no longer achievable as a result of the 

coronavirus (COVID-19). As frustration has the effect 
of bringing the entire contract to an end automatically, 
the courts construe it narrowly and it is only available 
in limited circumstances. It will not be available, for 
example, where performance of a contract has simply 
been rendered more onerous or costly or commercially 
undesirable. As with Barder applications, these arguments 
will likely turn on the facts of the case (including the 
specific language of the agreement), and civil practitioners 
similarly await guidance from the appellate courts. 

Concepts such as common law frustration raise an 
interesting question for family lawyers in the context 
of a Barder application and it may be time for a similar 
concept to be imported into family law. The authorities 
arising out of the financial crisis looked to fluctuation in 
asset value, for which there is an answer in the decision 
of Hale J in Cornick. However, can it be argued that in 
some cases parties will not be arguing about fluctuation 
in value, but rather the collapse of businesses and lenders 
at every level of the economy, from small or medium-
sized enterprises (SMEs) to listed companies. In many 
cases the value of a business or assets will be wiped out 
altogether. Given the unprecedented nature and reach 
of the coronavirus (COVID-19) pandemic, there may be 
scope to recognise an additional ground to those identified 
by Hale J in Cornick, ie one which takes into account the 
truly exceptional nature of this event which will in many 
cases render performance of an order impossible. 

In a perhaps prescient piece of drafting, FPR 2010, PD 9A, 
para 13.5 states that ‘The grounds on which a financial 
remedy order may be set aside are and will remain a 
matter for decisions by judges’. The grounds include fraud, 
material non-disclosure, certain types of mistake and 
Barder events, described in FPR 2010, PD 9A, para 13.5 
as ‘a subsequent event, unforeseen and unforeseeable 
at the time the order was made, which invalidates the 
basis on which the order was made’. Given the (hopefully) 
once in a century nature of the coronavirus (COVID-19), 
the courts have a ready-made answer available if they 
choose to focus upon the cause rather than the effect.

Revisiting the judgment after 
delivery—Re Barrell

A lesser used mechanism by which a party 
can seek to revisit an order is the Re Barrell 
jurisdiction (named after Re Barrell Enterprises).

References: 
Re Barrell Enterprises and others [1972] 3 All ER 631
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Until an order is sealed or perfected, a judge is not 
functus officio. Accordingly, they may subsequently 
alter the order, even to the extent of changing their 
mind or admitting new evidence. This is a narrow 
power and infrequently used. Once the judgment has 
been perfected or entered, save by appeal or formal 
statutory variation mechanisms, no alterations to the 
order can be made except under the slip rule.

References: 
FPR 2010, SI 2010/2955, 29.16

The exercise of this discretion was considered by Lady 
Hale in Re L and B (Children). This was a care case where 
there were unexplained injuries to a baby. The first 
instance judge decided that the father was responsible but 
changed her mind a couple of months later and indicated 
that the responsibility could lie with either parent. On 
appeal to the Supreme Court, Lady Hale observed (at 
para [27]) that the Court of Appeal had struggled ‘to 
reconcile the apparent statement of principle [in Barrell] 
coupled with the very proper desire to discourage the 
parties from applying to the judge to reconsider, with 
the desire to do justice in the particular circumstances 
of the case’. She added that the appeal court was not 
bound by Barrell, or any previous case, ‘to hold that 
there is any such limitation upon the acknowledged 
jurisdiction of the judge to revisit [their] own decision 
at any time up until [their] resulting order is perfected’. 
Lady Hale went on to set out the following principles:

• the overriding objective must be 
to deal with the case justly

• a relevant factor must be whether 
any party has acted on the decision 
to their detriment, and

• a carefully considered change of 
mind on the part of the judge can be 
sufficient, but every case will depend 
on its particular circumstances

The decision in Re L and B (Children) makes it clear  
that the court retains the Barrell jurisdiction, but its 
application is narrow and looks to the circumstances  
of the case. The application of Barrell arguments was 
discouraged by Mostyn J in AR v ML, which is a reminder 
that for evidence to be admitted post-judgment  
the Ladd v Marshall test must be satisfied.

References: 
Re L and B (Children) [2013] UKSC 8, [2013] 2 FLR 859
AR v ML [2019] EWFC 56, [2020] 1 FLR 523
Ladd v Marshall [1954] 3 All ER 745, CA

Revisiting executory but unimplemented 
orders—Thwaite jurisdiction
Another rarely invoked mechanism is that of the Thwaite 
jurisdiction (per Thwaite v Thwaite). That authority 
recognises that where an order remains executory (ie, 
not fully implemented), the court is able to adjust the 
original order if it would be inequitable not to do so 
because of, or in the light of, some significant change in 
the circumstances since the original order was made.

References: 
Thwaite v Thwaite [1981] 2 FLR 280

Thwaite involved a consent order granting the wife the 
matrimonial home on the basis that it would be the 
permanent residence for the parties’ children. Shortly 
afterward, the wife returned to Australia. The first 
instance judge dismissed the wife’s application to enforce 
the transfer of the property, set aside the consent 
order, and substituted it for an order for sale and equal 
division. That judgment was affirmed on appeal.

In L v L, Munby J (as he then was) declined to determine 
whether the necessary component of a ‘significant change 
in circumstances’ was the extent of the test in Thwaite 
or whether the higher Barder threshold applied. The 
Court of Appeal in Bezeliansky v Bezelianskaya, accepting 
Munby J’s analysis in L v L, observed in the judgment of 
McFarlane LJ (as he then was) that the test of whether 
or not it was equitable for the court to adjust an original 
order is likely to be met where an order remains executory 
as a result of a party frustrating its implementation.

References: 
L v L [2006] EWHC 956 (Fam), [2008] 1 FLR 26
Bezeliansky v Bezelianskaya  
[2016] EWCA Civ 76, [2017] All ER (D) 102 (Jan)

In Bezeliansky, the Court of Appeal heard and rejected 
the submission that Thwaite can only be used as a shield 
(ie that the court is only entitled to decline to enforce 
an executory order). It is clear from that authority that 
the jurisdiction can be applied as a sword as well as a 
shield—the court is entitled to refuse enforcement, but 
it can also set aside and substantively amend an order.

In SR v HR (Property Adjustment Orders), Mostyn J 
allowed an appeal against the variation of property 
adjustment orders that remained executory because 
of disputes between the parties, where they were 
replaced with orders that reduced the husband’s 
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capital. Mostyn J’s view was that ‘any application 
under the principle in Thwaite should be approached 
extremely cautiously and conservatively’ (para [13]).

References: 
SR v HR (Property Adjustment Orders)  
[2018] EWHC 606 (Fam), [2018] 2 FLR 843

In US v SR, Roberts J noted that Mostyn J did not appear 
to have been taken to the Court of Appeal decision 
in Bezeliansky nor to L v L, and that neither case was 
cited in his judgment. Given that SR v HR was decided 
per incuriam, it must be approached with caution given 
that it does not refer to the sole Court of Appeal 
decision that confirms that the Thwaite jurisdiction 
does encompass the ability to substantively vary an 
order, subject to satisfaction of the relevant test.

References: 
US v SR [2018] EWHC 3207 (Fam)

In US v SR, Roberts J, accepting that the jurisdiction must 
be applied cautiously, varied an executory capital award 
attaching to a sale of property order that had been made 
three years earlier. On the application of the parties, 
Roberts J accepted that circumstances were so markedly 
altered since the original and unimplemented order that 

the appropriate approach was to review the orders from 
scratch. That case featured significant delay as well as a 
drop in the Russian property market, meaning that the 
intended outcome of the case was no longer practicable  
in the terms of the original order. Roberts J instead  
re-framed her order to try to seek the equivalent outcome.

As with Barder and Re Barrell applications, the court will 
entertain an application seeking to invoke the Thwaite 
jurisdiction with caution. However, in circumstances 
where Barder cannot be satisfied, given the decision in 
US v SR, parties may find firmer ground under Thwaite to 
seek a remedy in circumstances where the order remains 
executory and where financial injury has been inflicted as 
a result of one party’s frustration of implementation. This 
mechanism too often falls into the shadow of Barder and 
can be somewhat overlooked even though it may well 
be an easier avenue to pursue in those circumstances. 

At present much uncertainty abounds as to how the 
courts will approach the coronavirus (COVID-19) issues 
in respect of recently made and/or unexecuted orders. 
Developments in the contractual frustration context 
will be interesting to see if any of the learning in that 
context might develop or refine the approach laid down 
in Cornick and applied in Myerson during the last crises.
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