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Note: the blue text identifies hyperlinks through to the underlying documents when viewed with a LexisPSL 
Dispute Resolution subscription 
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New costs rules and practice directions 

A wholesale review of the costs rules and practice directions was undertaken by a subcommittee of the CPR 
Committee. Removal of rules relating to funding agreements has resulted in the need to renumber the rules, 
which means that since 1 April 2013 costs are now dealt with in Parts 44-47 rather than Parts 43-48 as was 
previously the case. In addition, the costs practice direction has been restructured so that there is now one 
practice direction per Part rather than one costs practice direction running over all the parts dealing with 
costs.  
 
General rules about costs 

These are set out in Part 44 in three sections: 
 

o  section I--sets out the general provisions such as the courts discretion (CPR 44.2), basis for 
assessment which will include the new text for proportionality (CPR 44.3) and time for compli-
ance with a costs order (CPR 44.7) 

o  section II--covers qualified one way costs shifting (QOCS) 
o  section III--covers damages based agreements Note: most of the information in relation to 

DBAs is set out in the Damages Based Agreement Regulation 2012. See Practice Note: Dam-
ages based agreements (DBAs) 

To see what information we have added about the General Rules about Costs see Practice Notes:  
 

o  General rules about costs--Jackson Reforms 
o  Hourly rates 
o  Cost orders--the general rule and the court's discretion 
o  Cost orders--interest and payment 
o  Commonly made costs orders 
o  Costs order--what happens when no order is made? 
o  Costs assessment--general principles  
o  Costs assessment--indemnity basis  
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Fixed costs 

These are set out in Part 45, which is divided into seven sections: 
 

o  section I--fixed costs 
o  section II--road traffic accidents (RTAs)--fixed recoverable costs 
o  section III--pre-action protocol for low value personal injury claims in RTAs 
o  section IV--scale costs for claims in a patents county court 
o  section V--HM Revenue and customs 
o  section VI--fast track trial costs 
o  section VII--costs limits in Aarhus convention claims 

To see what content we have added in relation to fixed costs see Practice Notes: 
 

o  Fixed costs--Jackson Reforms 
o  Fixed costs--what are they? 
o  Fixed costs--money claims 
o  Fixed costs--land claims 
o  Fixed costs--enforcement costs 
o  Fixed costs--fast track trial costs (April 2013) 

Further specialist information on fixed costs is available in Lexis®PSL Personal injury, Lexis®PSL IP/IT and 
Lexis®PSL Environment. 
 
Special cases--Part 46 

Part 46 is divided into four sections: 
 

o  section I--costs payable by or to particular persons 
o  section II--costs relating to solicitors and other legal representatives. See Solicitor and client 

costs--statutory assessments and Client assessment of solicitors costs 
o  section III--costs on allocation and reallocation 
o  section IV--costs only proceedings. See Costs-only proceedings (Part 8) 

 
Procedure for detailed assessment of costs and default provisions--Part 47 

Part 47 is divided into four sections: 
 

o  section I--general rules about detailed assessment 
o  section II--costs payable by one party to another--commencement of detailed assessment pro-

ceedings 
o  section III--costs payable by one party to another--default provisions 
o  section IV--costs payable by one party to another--procedure where points of dispute are 

served 
o  section V--interim costs certificate and final costs certificate 
o  section VI--detailed assessment procedure for costs of a LSC funded client or an assisted per-

son where costs are payable out of the community legal service fund 
o  section VII--costs of detailed assessment proceedings 
o  section VIII--appeals from authorised court officers in detailed assessment proceedings 

For content which applies on or after 1 April 2013 see Practice Notes and checklists: 
 

o  Detailed assessment--Jackson Reforms 
o  Detailed assessment--starting the process  
o  Detailed assessment--commencement  
o  Detailed assessment--default costs certificate  
o  Detailed assessment--bill of costs  
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o  Detailed assessment--points of dispute and reply  
o  Detailed assessment--the hearing  
o  Detailed assessment--interim and final costs certificates  
o  Detailed assessment--costs/settlement/agreement  
o  Detailed assessment--appeals  
o  Checklist--bill of costs for detailed assessment  
o  Checklist--request for detailed assessment  

We have retained the Practice Notes addressing the pre-April 2013 provisions for historical purposes. All 
those Practice Notes have '(prior to 1 April 2103)' in their title.  
 
Provisional costs assessment 

The new rule provides that where the costs associated with the proceedings are under £75,000, they will be 
assessed provisionally by the court on paper. There will be tough cost consequences if a party wished to 
appeal the assessment and fails to achieve a considerable change to the costs previously ordered on paper. 

For an understanding of how this assessment works see Practice Note: Provisional assessment pilot scheme 
(county courts). This covers the pilot scheme for this assessment process. 

To see what content we have added for provisional costs assessment see Practice Notes and checklist:  
 

o  Provisional assessment--Jackson reforms 
o  Provisional assessment 
o  Checklist--documents required for provisional assessment 

 
Transitional provisions for funding agreements 

Where a funding arrangement was entered into prior to 1 April 2013, the new provisions do not apply. In-
stead transitional provisions will apply. CPR 48 and CPR PD 48 contain those transitional arrangements. 
Note; in some cases the changes to the funding arrangements did not come into force on 1 April. The new 
provisions do not cover insolvency related disputes and publication and privacy proceedings, although they 
will do in time. Provisions in relation to Mesothelioma claims and Clinical negligence claims are dealt with in 
Lexis®PSL Personal injury. 
 
Reform of conditional fee agreements 

While conditional fee agreements (CFAs) are to remain lawful, they have been reformed. The successful 
claimant is no longer able to recover success fees on inter partes costs (excluding certain claims dealt with in 
the transitional provisions in CPR 48 and CPR PD 48.  

Success fees continue to be subject to a cap and in all claims, excluding personal injury and clinical negli-
gence, this is 100% (art 3 of the Conditional Fee Agreements Orders 2013, SI 2013/689). See CFA Order 
2013 comes into force on 1 April 2013. 

In personal injury (PI) and clinical negligence cases the cap for the success fee is different. There the cap is 
25% of the costs recovered at first instance whilst in all other types of proceedings the cap is 100%.  

Where a CFA was entered into prior to 1 April 2013 the transitional provisions in CPR 48 and CPR PD 48 
apply. This means the success fee will still be recoverable from the defendant if: 
 

o  the agreement was entered into specifically to provide advocacy or litigation services in con-
nection with the matter in which the costs order is then made, or  

o  advocacy or litigation services were provided under the agreement in connection with that mat-
ter prior to 1 April 2013 

Note: if a collective conditional fee agreement (CCFA) is being used, the relevant issue is not the date on 
which the agreement was entered into but the date on which work was actually done on the case. This must 
be prior to 1 April 2013 for the success fee to be recoverable. 
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Note: if dealing with a PI case it is important to be aware of the Court of Appeal decision in Simmons in 2012. 
It was held that if a case is funded by way of a CFA entered in to before 1 April 2013 the transitional ar-
rangements will apply whilst provisions for an increase of non pecuniary general damages by 10% to all civil 
claims decided after 1 April 2013 will not. The court has also taken the opportunity to clarify the further type 
of damages to which the 10% increase will apply as well as pain, suffering and loss of amenity i.e. physical 
inconvenience and discomfort, social discredit, mental distress and loss of society of relatives. For a detailed 
analysis of the case see News Analysis: Court of Appeal amends 10% uplift ruling (Simmons v Castle). 
References: Simmons v Castle [2012] EWCA Civ 1288, [2013] 1 All ER 334 

To see what content we have added in relation to CFAs see Practice Notes:  
 

o  Conditional fee agreements--definition and requirements 
o  Types of conditional fee agreements 
o  Conditional fee agreements--questions answered 

 
Ban on referral fees 

Since 1 April 2013 regulated persons dealing with personal injury claims (including those regulated by the 
Bar, the SRA and the claims management regulator) are prohibited from: 
References: LASPO 2012, s 56 
 

o  paying or receiving payment for referring a PI claim itself 
o  receiving payment in return for making arrangements for a third party to provide services to the 

client in connection with their PI claim, eg a medico-legal agency 

The definition of referral is very wide and will occur where: 
 

o  a person (other than the client) 
o  provides information that a provider of legal services would need 
o  to make an offer to the client to provide relevant services, ie. any of its legal services 

Payment for a referral will include any form of consideration; whether any benefit is received by the regulated 
person or a third party. The provision of reasonable hospitality is exempt from the ban. 

Referral fees are dealt with in detail in Lexis®PSL Personal Injury. 
 
Reform of After the Event insurance 

The ability of a successful claimant to recover after the event (ATE) premiums from the defendant has been 
abolished for any policies taken out from 1 April 2013 except in very limited circumstances.  

While clients can still take out ATE insurance cover they will have to pay for it themselves. It is therefore still 
important to discuss with clients the use of ATE insurance and who should fund it. There has been debate as 
to whether solicitors will take on the costs of the premium. There is also on ongoing debate as to whether 
ATE insurance will remain or indeed whether the changes will have an impact on the premiums that may 
currently be considered inflated. For a consideration of the insurance position see Choice and impossibility in 
legal expenses insurance and Insurance after Jackson. 
 
Damages based agreements  

Damages based agreements (DBAs) are a new form of funding arrangement which became available on 1 
April 2013. Until then it was unlawful to use DBAs for any type of dispute other than employment disputes, 
although a DBA could be used for non-contentious work. 

The use of DBAs is set out in the Damages Based Agreements Regulations 2013, SI 2013/609. These regu-
lations cover not only employment but also PI and other civil cases.  

A DBA is an agreement by which a solicitor agrees with their client that the solicitor's fees will only be paya-
ble if a specified contingency occurs that results in a financial benefit. The contingency will generally be the 
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client's success in winning the claim and the financial benefit will generally be damages awarded. The fee 
payable will not be the actual solicitor's fees but a percentage of the financial benefit obtained by the client. 
The draft regulations as they stand raise a number of issues as to how they will work in practice.  

To see what content we have added for DBAs see Practice Note: Damages based agreements (DBAs) and 
Simple worked examples of DBAs. 
 
Increased sanctions under Part 36 

The changes to Part 36 in April 2013 deal only with the increased sanctions required under the costs re-
forms. A full review of Part 36 is due in 2013 when amendments to deal with a number of problem areas will 
considered. For more details on this see News Analysis: Progress on Part 36 reform. 

The changes which came into force on 1 April 2013 are intended to encourage earlier settlement. They are: 
 

o  the defendant will need to pay an additional amount if the claimant's offer to settle is not ac-
cepted and the court gives a judgment for the claimant that is at least as advantageous as the 
claimant's settlement offer  

o  the sanction will be 10% and will be determined as follows: 
  

◦  in a damages claim--10% of the damages 
◦  in a non damages claim--10% of the costs 
◦  in a mixed claim for damages and non damages--10% of the damages element of the 

claim 
  
o  where there is a split trial the sanction will only apply once 

For an explanation of the changes see Practice Note: Part 36--Jackson reforms. 

The changes have also resulted in the need to consider changes to Part 36 precedents. These have all been 
updated in line with the new provisions. 
 
Non-pecuniary general damages--10% increase 

In the Tenth Implementation Lecture, Lord Justice Jackson refers to his recommendation for an increase in 
damages of 10%. The basis behind this reform being to effectively compensate claimants for the loss of their 
ability to recover success fees from defendants. The 10% will apply for all claimants in relation to all 
non-pecuniary general damages, such as pain, suffering and loss of amenity in tort cases. See Costs im-
plementation lectures -- Tenth lecture. 

An issue arose in relation to the transitional arrangements for this reform in Simmons. There, the Court of 
Appeal, in a revised judgment following submissions from various bodies, held that from 1 April 2013 the 
proper level of general damages in all civil claims will be 10% higher than previously unless the claimant falls 
within LASPO 2012, s 44(6) which deals the ability to continue to recover success fees after 1 April 2013 
under a CFA. In such cases the claimant will only be able to recover the success fee and not the additional 
10%.  
References: Simmons v Castle [2012] EWCA Civ 1288, [2013] 1 All ER 334 
 
Proportionality 

The costs reforms bring in a new rule which provides that costs incurred in litigation are proportionate to the 
claims involved. The new rule at CPR 44.3(5) provides that: 
 

'Costs incurred are proportionate if they bear a reasonable relationship to: 

(a) the sums in issue in the proceedings 

(b) the value of any non-monetary relief in issue in the proceedings 

(c) the complexity of any litigation 



Page 6 
 

(d) any additional work generated by the conduct of the paying party, and 

(e) any wider factors involved in the proceedings, such as reputation or public importance.' 
 

The new rule is discussed in: Costs implementation lectures -- Fifteenth lecture. This is perhaps one of the 
most difficult new rules in relation to how it will work in practice and there is a lot of debate on this. What is 
not yet clear is how the concept of proportionality will be dealt with and whether the consideration of neces-
sity should be removed. There is disagreement among lawyers and judicial commentators as to whether the 
rule in Lowndes will disappear. Under the new provision it will be important to track costs, including 
pre-action costs, throughout the dispute to ensure they do not exceed a proportionate amount. This may be 
difficult to assess and clients could well be happy to pay more even knowing the costs will not be recovera-
ble.  

The use of proportionality will require a proactive stance from the courts at case management and the new 
costs management hearings when deciding the steps to take and the costs associated with them. Where a 
court does not consider a cost to be proportionate and a party wishes to go ahead, the costs will not be re-
coverable and the work undertaken may not be admitted by the court, eg a second expert report. 

The introduction of the new rules may result in a period of uncertainty in case law but it is hoped that any 
teething problems with the rules will be dealt with over a few cases. To ensure consistency and efficiency of 
approach the Court of Appeal is intending to appoint two Lord Justices who will deal with any appeals arising 
out of the Jackson reforms. 
 
Payments on account 

Payments on account are generally led by the court. Since 1 April 2013 they will become almost mandatory.  

CPR 44.2(8) sets out the provisions in relation to payments on account. Where the court has ordered a party 
to pay costs, the court may decide to order that an amount should be paid on account before assessment of 
those costs. A successful party should ask the court to make an order for payment on account.  

To see what content we have added for payment on account of costs see Practice Note: Payments on ac-
count of costs. 
 
Qualified one way costs shifting 

QOCS will apply to all PI claims and will prevent a defendant recovering their costs from an unsuccessful 
claimant. The additional costs burden on the defendant is balanced by the removal of the claimant's ability to 
recover ATE insurance premiums and success fees from the defendant. 

The effect of QOCS is that a costs order against a claimant can be enforced by a defendant without the 
court's permission; however, the claimant will only be liable to pay a maximum total of the aggregate amount 
they receive in respect of damages and interest.  

A claimant will lose the costs protection afforded by QOCS if: 
 

o  the claim has been found, on the balance of probabilities, to be fundamentally dishonest 
o  it is a subrogated claim or a claim for credit hire 
o  the claim is struck out for abuse of process or for having no reasonable grounds for pursuing 

the case 
 
Costs management 

Costs management pilot schemes ran in the Birmingham TCC and Mercantile courts and the defamation 
courts in London and Manchester. These resulted in the new costs budgeting procedure that came into force 
on 1 April 2013. The provisions for this procedure are set out in CPR 3, section II and practice direction 3E. 
In addition, there is a new precedent H that will need to be completed to produce the new costs budgets re-
quired. 

To see what content we have added in relation to costs budgeting see Practice Notes and checklists: 
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o  Costs budgeting--Jackson Reforms 
o  Costs budgeting 
o  Costs budgeting--cost budgets and costs management orders 
o  Costs budgeting--effect on case management and assessing costs 
o  Checklist--determining incurred costs for costs budget  
o  Checklist--determining estimated costs for costs budget  
o  Checklist--issues to consider when completing costs budget 

We have provided a fully interactive Precedent H see: 

Precedent H 
PDF Format 

We have also prepared four videos to assist in understanding how the costs management will work in prac-
tice see VIDEOS--costs budgeting (April 2013). 

For information about the pilot schemes see Practice Notes: 
 

o  Costs Management in Mercantile and TCC courts--pilot scheme  
o  Defamation costs pilot scheme 

 
Case management 

The intention is for the courts to be much more pro-active and robust in their case management, including 
enforcement of their case management and other orders. The Court of Appeal has already shown its reluc-
tance to overturn case management decisions which are robust but fair. It is thought it will be encouraged to 
continue to adopt this approach. It is also understood that two dedicated Court of Appeal judges will sit on all 
case management decisions for some time to try to ensure consistency in the interpretation and application 
of the new provisions which came into force on 1 April 2013. 

For a tabular summary of the key changes to case management provisions under the April 2013 Jackson 
Reforms, see Summary table of key case management changes--Jackson Reforms. For a fuller description 
of these changes, see Practice Note: Case management--Jackson Reforms. 
 
Overriding objective 

CPR 1.1(1) and CPR 1.1(2) have been amended to change the overriding objective to include the objective 
to deal with cases 'at proportionate cost'. This accords with the key aim of the reforms, namely to reduce the 
cost of civil litigation. Many of the other Jackson reforms have this 'proportionality' objective at their heart. 
 
Compliance 

It seems there is to be a greater focus on ensuring parties comply with relevant rules, practice directions and 
court orders. In this regard, the reforms introduced: 
 

o  an additional factor for dealing with cases in accordance with the new, extended, overriding 
objective has been added. This is 'enforcing compliance with rules, practice directions and or-
ders' (CPR 1.1(2)(f)) 

o  a provision by which the court may contact the parties to monitor compliance with case man-
agement directions. The provision is clear in stating the parties must respond promptly to any 
such enquiry (CPR 3.1(8)) 

o  a shorter, tougher, regime for relief from sanctions. CPR 3.9(1) now provides: 
 

'On an application for relief from any sanction imposed for a failure to comply with any rule, practice 
direction or court order, the court will consider the circumstances of the case, so as to enable it to deal 
justly with the application including the need - 

(a) for litigation to be conducted efficiently and at proportionate cost; and 
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(b) to enforce compliance with rules, practice directions and court orders.' 
 

The costs budgeting provisions, dealt with elsewhere, complement these provisions to assist the court in 
managing cases robustly and pro-actively. 

For further information, see Practice Note: Case management--Jackson Reforms. 
 
Allocation 

Amendments have been made to CPR 26 and CPR PD 26. The main changes are: 
 

o  allocation questionnaires have been abolished and replaced with directions questionnaires. For 
further information, see Practice Notes: Directions questionnaires--Jackson Reforms and Com-
pleting the directions questionnaire (April 2013) 

o  the allocation process has changed. For cases where a defence is received on or after 1 April 
2013, a court officer will provisionally allocate the case to the track it considers most suitable. It 
will then send the parties a notice of proposed allocation. This notice will set out a number of 
matters the parties must comply with, including filing and serving their directions question-
naires. For further information, see Practice Note: Track allocation--Jackson Reforms 

o  parties on the fast track and multi-track are now obliged to seek to agree their proposed direc-
tions. Further, these directions should be in the form of any model or standard form directions. 
For further information see: Directions questionnaires--Jackson Reforms -- What else do I need 
to do? and Multi-track case management--Jackson Reforms -- Standard directions 

o  tougher sanctions for parties to a designated money claim who fail to comply with the notice of 
proposed allocation. For further information see: Directions questionnaires--Jackson Reforms -- 
Failure to comply with the notice of proposed allocation 

o  an increase in the small claims track limit from £5,000 to £10,000. For further detail see: Track 
allocation--Jackson Reforms -- Factors taken into account when allocating a claim 

 
Case management directions--multi-track 

A new rule at CPR 29.1(2) has been added to ensure standard model directions and standard directions are 
used by multi-track parties as a starting point. These directions have been provided online for practitioners 
and judges to download. They are also available under our Related documents. The new CPR 29.1(2) pro-
vides: 
 

'When drafting case management directions both the parties and the court should take as their starting point any rele-
vant model directions and standard directions which can be found online at 
www.justice.gov.uk/courts/procedure-rules/civil and adapt them as appropriate to the circumstances of the particular 
case.' 

 

This new rule means judges reviewing the proposed case management directions will be able to take a con-
sistent approach to case management; an approach that should be consistent throughout all courts. This 
should avoid local practices arising and reduce the risk of forum shopping.  

The reforms also introduce a new CPR 29.4 under which: 
 

o  the parties are obliged to seek to agree appropriate case management directions 
o  at least seven days before any case management conference, the parties must submit their 

agreed proposals. If no agreement has been reached, they must submit their respective pro-
posals instead  

o  the case management conference will be vacated where the court approves agreed directions 
or issues its own directions. The parties will be notified of this 

For further information on the provisions effectively affecting case management for case proceeding on the 
multi-track, see Practice Notes: Multi-track case management--Jackson Reforms and Case manage-
ment--Jackson Reforms. 
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County court money claims centre (CCMCC) 

HMCTS has identified some unintended consequences of the automatic orders pilot coming to an end. It will 
make suggested amendments to the CPR Committee in relation to the transfer of cases. 
 
Disclosure 

From 1 April 2013, the default 'standard disclosure' position has been replaced with a disclosure 'menu' in 
multi-track cases (excluding PI and clinical negligence claims). In addition parties are required to take vari-
ous steps before the first case management conference. These include considering at a very early stage the 
scope and cost of disclosure, preparing a 'disclosure report' (on Form N263), an estimate of costs and dis-
closure proposal and seeking to agree your disclosure proposal with the other side. The new provisions at 
CPR 31.5 apply where the first case management conference takes place, or due to take place, on or after 
16 April 2013. The menu option will be used in conjunction with CPR PD 31B where electronic documents 
are involved. 
References: N263 
PDF Format 

For further information on the changes to disclosure see Practice Notes and checklists:  
 

o  Disclosure--Jackson Reforms 
o  Disclosure obligations in multi track claims after April 2013--Jackson reforms  
o  Disclosure 'menu' in multi track claims after April 2013--Jackson reforms 
o  Checklist--disclosure under CPR 31 (April 2013): pre-action considerations  
o  Checklist--disclosure considerations after proceedings have started (April 2013) 

 
Witnesses of fact 

A new provision has been introduced to try to reduce over-extensive and irrelevant witness evidence. Under 
CPR 32.2(3) the court may give directions: 
 

o  identifying or limiting the issues to which factual evidence may be directed 
o  identifying the witnesses who may be called or whose evidence may be read, or 
o  limiting the length or format of witness statements  

For further information on witness evidence of fact under the Jackson reforms see Practice Note: Witness 
statements--Jackson Reforms. 
 
Expert evidence 

CPR 35.4 has introduced: 
 

o  obligations on the parties, when seeking permission to adduce expert evidence, to: 
  

◦  provide an estimate of the proposed expert evidence 
◦  identify the issues the expert evidence will address 

  
o  the option for the court order granting permission to specify the issues the expert evidence 

should address 

In addition: 
 

o  the courts are likely to be encouraged to make greater use of existing provisions to ensure effi-
cient costs and case management in relation to expert evidence 

o  CPR PD 35 will introduce the option for expert evidence to be given concurrently. Concurrent 
evidence is a process by which the evidence of both parties' experts is provided during a dis-



Page 10 
 

cussion chaired by the judge. A pilot scheme has been running in the TCC and Mercantile 
courts in Manchester using a 'Concurrent Expert Evidence Direction' 

For information on: 
 

o  the likely impact of the Jackson reforms on expert evidence see Practice Note: Expert evi-
dence--Jackson reforms 

o  concurrent expert evidence see Practice Note: Concurrent expert evidence 
 
Appeals 

In addition to 'tidying up' a few provisions, provisions have been introduced: 
 

o  enabling the court to limit the recoverable costs of an appeal (CPR 52.9A) 
o  relating to applications for permission to make a second appeal. CPR PD 52C, para 5A sets 

out what must be identified in the grounds of appeal to support your argument seeking to justify 
the grant of permission 

For further information on the court's power to make an order limiting the recoverable costs of an appeal, 
see: Costs recoverable on an appeal -- Orders to limit recoverable costs of an appeal. 

For further information on applying for permission to make a second appeal, see: Permission to appeal after 
1 October 2012-preliminary considerations -- Specific considerations for second appeals. 
 


