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Failing to attend forfeiture proceedings, CPR 39.3(5) takes precedence 
absent highly unusual factors (Grimason v Cates) 
 
22/08/2013 
 

The High Court refused to set aside a possession order made for non-payment of ground rent where 
the tenant had not attended the forfeiture proceedings, subsequently claiming she had been unaware 
of them by reason of failure to serve the proceedings. In so doing, the court held that, following the 
Court of Appeal in Lindlay, it is CPR 39.3(5) factors which apply in such cases in precedence to those 
of CPR 3.9 unless, as per Forcelux, there are highly unusual factors involved. The landlord's subse-
quent sale of the property following re-possession enabled him to 'recover' £100,000 in effect to sat-
isfy a £600 ground rent arrears. The attempt to appeal this result as disproportionate was firmly re-
jected. 
 
Practical implications 
 
Grimason v Cates [2013] EWHC 2304 (QB), [2013] All ER (D) 409 (Jul) 

The service issues in this judgment are essentially fact specific. It does, however, provide a useful analysis 
of the Court of Appeal authorities on forfeiture proceedings and non-attendance at those hearings. Forfeiture 
proceedings that are not attended by the tenant having, by their nature, less of an appearance of a trial than 
might otherwise be the case. It appears clear that, bar highly unusual circumstances, the correct approach is 
the application of CPR 39.3(5) in such cases in precedence over the less restricted application of CPR 3.9; ie 
while consideration of the CPR 3.9 circumstances remains relevant, the factors that are to take precedence 
in such consideration are the three requirements of CPR 39.3(5). 

Perhaps the somewhat alarming factor in this judgment, however, is the apparent windfall by the landlord. In 
essence, the forfeiture order enabled the landlord to 'recover' £100,000 (on his subsequent sale of the re-
possessed property) to satisfy a ground rent arrears of only £600. It is unfortunate that the issues of propor-
tionality in challenging the consequences of this result were not more fully explored by the judge who simply 
dismissed such challenge as without merit. A strong warning perhaps to leaseholders failing to keep up with 
their ground rent payments. 
 
Court details 
 

o  Court: High Court of Justice, High Court Appeal Centre, on appeal from Hastings County Court 
o  Judge: The Honourable Mr Justice Griffith Williams 
o  Date of judgment: 26 July 2013 

 
Facts 

The appellant's lease of a flat (the 'Flat') had been forfeited for non-payment of ground rent. The appellant 
had not attended the forfeiture hearing, claiming (subsequently) that she had been unaware of the proceed-
ings because there had been a failure of service. The landlord claimed that service had been properly ef-
fected by being served on the appellant at the Flat being the appellant's usual or last known place of resi-
dence. 

The appellant: 
 

o  applied to set aside the possession order on the grounds that there had been a failure of ser-
vice and 

o  issued separate proceedings claiming that the forfeiture order had been wrongfully obtained 
(again because there had been a failure of service of the forfeiture proceedings) and also 
claiming damages for unjust enrichment or restitution (the amount of unpaid ground rent had 
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been £600 and the service charge arrears just under £700; following possession the respond-
ent had sold the property for approximately £100,000) 

Her application to set aside was refused and her separate claims struck out. The appellant now appealed. 
 
The service issue 

CPR 6.9 provides for service at the tenant's 'usual or last known residence'. On appeal it was argued that the 
judge had applied the wrong test in considering whether the flat had 'the character' of being the appellant's 
usual or last known address. If there was evidence that the appellant had not been resident at the flat at the 
material time, then it was irrelevant that the landlord was unaware that the flat was not her usual or last 
known residence. As a matter of fact, there would not have been valid service under CPR 6. 
Ladd v Marshall [1954] 3 All ER 745 

The court considered that the judge had properly considered the matter on the evidence before him, which 
had markedly shown an absence of challenge to the landlord's evidence that the flat was the appellant's 
usual or last known residence. The appeal judge had even taken into consideration fresh evidence in this 
respect, notwithstanding the appellant's failure to meet the CPR 52.11(2) preconditions, with Ladd v Marshall 
cited. 
 
The 'failure to attend trial' CPR 39.3(5) issue 

Having concluded that the judge was correct to have determined that there had been valid service, was the 
appellant entitled to relief from the forfeiture order in reliance on CPR 39.3(5)? 

The judge had concluded that she was not, on the basis that she had failed to meet the three criteria re-
quired under CPR 39.3(5): that of making the application promptly, having a good reason for non-attendance 
and a reasonable prospect of success in defending the forfeiture proceedings. 

The appellant now argued that CPR 39.3 did not apply since, in this case: 
 

o   
Nelson & Hanley v Clear Springs [2006] EWCA Civ 1252, [2007] 2 All ER 407 

there was a failure to serve and not merely a failure to attend by the appellant (Nelson) 
o   

Forcelux Ltd v Binnie [2009] EWCA Civ 854, [2009] All ER (D) 216 (Oct) 

there had been no trial (Forcelux) 

Accordingly, the less restricted discretionary approach under CPR 3.1 (the court's general powers of man-
agement) and 3.9 (relief from sanctions) should have applied. 
 
The authorities on CPR 39.3(5) and CPR 3.9 interplay 
 
Nelson & Hanley v Clear Springs [2006] EWCA Civ 1252, [2007] 2 All ER 407 

The appeal judge distinguished Henley as being very different facts: there had been no service in Henley 
because by error the wrong address had been inserted on the claim form. In the present case, the conclu-
sion reached was that the appellant had been validly served and that service could not be impugned by 
showing that the claim form did not come to her notice. 
Forcelux Ltd v Binnie [2009] EWCA Civ 854, [2009] All ER (D) 216 (Oct) 

Forcelux was Court of Appeal authority that where the court makes a possession order in the absence of a 
tenant, following forfeiture of a lease for non-payment of the ground rent, and the tenant subsequently ap-
plies to have the order set aside, the rule which is of relevance is CPR 3.1(2). This is because when the 
tenant does not appear at the hearing, there is no trial. 
London Borough of Hackney v Findlay [2011] EWCA Civ 8, [2011] All ER (D) 149 (Jan) 

However, in Findlay, the Court of Appeal subsequently considered that: 
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o  Forcelux had been an unusual case: the tenant had not been served, the court were on notice 
of this and that the tenant was not living in the property (the claim form having been returned 
marked 'gone away' by the then different occupier), on becoming aware of the possession the 
tenant had offered to pay the outstanding rents and had a defence to the claim for possession 
and was still in time to claim relief from forfeiture under CCA 1984, s 138 

o  thus, a court that is asked to set aside a possession order under CPR 3.1 should in general 
apply the requirements of CPR 39.3(5) by analogy. This is in addition to, and not in derogation 
of, applying CPR 3.9 by analogy (as in Forcelux), as that provision requires the court to have 
regard to all the circumstances in any event. However, in the absence of the unusual and 
compelling circumstances of a case such as Forcelux, precedence should be given to the pro-
visions of CPR 39.3(5) above those enumerated in CPR 3.9 

In the present case, the appeal judge concluded that the correct approach was that of Findlay. In so doing, 
he rejected that the appellant's submission that CCA 1984, s 138 was irrelevant. Rather, CCA 1984, s 138 is 
relevant because it provides that a tenant may apply to the court for relief from forfeiture at any time within 
six months of the date on which the landlord recovers possession. The appellant's failure to apply within that 
six-month period must be a relevant consideration when applying CPR 39.3(5). 
 
What about the landlord's windfall? 

The appellant had sought to argue that by taking possession for ground rent arrears of £600 and then selling 
the property for £100,000 the landlord had been unjustly enriched and that the decision not to set aside the 
possession order was therefore disproportionate. Thus, by application of the Human Rights Act 1998 (with 
particular reference to Article 1 of the First Protocol: the right to peaceful enjoyment of possessions) and the 
application of the Wednesbury principles, no reasonable tribunal could have come to the conclusion that the 
result of the possession was other than disproportionate and so the landlord's claim 'had to be set aside'. 

The appeal judge gave fairly short shrift to this argument simply stating that there was no merit in this ground 
of appeal (paragraphs 37-40 of his judgment). 
 


