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Foreword
Welcome to the LexisNexis COP26 Special Publication 2021.

In November 2021, the UK will be hosting the UN Climate Change Conference of the Parties (COP26). 
Originally due to take place in November 2020, but delayed a year due to the coronavirus (COVID-19) 
pandemic, COP26 is the 26th meeting of the Conference of the Parties (COP) to the United Nations 
Framework Convention on Climate Change. COP26 is seen as crucial to the achievement of the Paris 
Agreement (agreed in 2015 at COP21), as it gives parties an opportunity to finalise its implementation, 
assess how far they have come in the five years since COP21 and set new ambitious targets for the next 
five-year cycle.

The world has changed considerably in the last five years, with climate change related extreme weather 
events frequently dominating headlines, giving glimpses into an apocalyptic future. The Attenborough 
Effect and increased public awareness has mainstreamed climate activism and calls for change. In the 
business sphere, stakeholders are demanding that entities rethink their approach, backing purpose led 
organisations that think beyond short term gains and embrace decarbonisation. 

It is against this backdrop that the UK government revised its climate target. In 2019, the Climate Change 
Act (2050 Target Amendment) Order 2019, SI 2019/1056 was passed into legislation committing the 
UK to reduce net emissions of greenhouse gases by 100% (to ‘net zero’) by 2050 (compared to 1990 
levels). As a step towards reaching this target, on 21 April 2021, the government committed to reducing 
UK emissions by 78% by 2035. 

Momentum at the global level for greater ambition on climate change is also growing hugely and has 
further intensified as result of the coronavirus pandemic, which exposed fragile global systems and the 
costs of delayed action. The next ten years will be crucial. The UN has billed this the ‘decade of action’ 
to accelerate solutions to all the world’s biggest challenges, with climate change at the centre of a 
convergence of crises. 

COP26 aims to put the world on a path to drive down emissions to meet net zero by mid-century, 
focusing on power generation, transport and deforestation. Other goals include aiming to protect 
people and nature by planning adaption, mobilising finance to tackle climate change and encouraging 
global cohesion and co-operation to accelerate action. 

In the build up to this vital COP, this Special Publication provides original market insights and analysis on 
some of these goals and potential solutions to the climate problem. Commentary focuses on different 
sectors, from transport—looking at maritime and vehicles—to sustainability in the built environment and 
nature-based solutions, to the role of the financial sector and the use of appropriate taxonomy, as well 
as cryptocurrency. It also looks at greening trade and the role of international arbitration to deal with 
climate change disputes.

Simone Davidson
Solicitor and Head of LexisPSL Environment

Special Publication edited by Tom Inchley.

Interviews and analyses were conducted/written by Jessica Virdee, Anna Rylik, Tom Inchley, Sammy Baba-Ahmed, 
Euan Mackinnon, Gloria Palazzi, Elodie Fortin and Katrina Muscat and can be found on Lexis PSL. 
 
Disclaimer: The views expressed by our Legal Analysis interviewees are not necessarily those of the proprietor
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Sustainable living—making UK homes net 
zero by 2025

Briefly outline what the government 
plans are to make new homes net zero  
by 2025
The Conservative manifesto set an ambitious target 
known as the ‘Ten Point Plan’ on cutting carbon emissions 
to net zero and adapting to the climate risks facing the UK 
by 2050. The plan is enshrined in law as part of the net 
zero emissions target. Essentially, the aim in the context of 
domestic buildings is to:

 Ҍ improve the energy performance of all new homes 
by focusing on two main aspects of the Building 
Regulations: Part L (energy) and Part F (ventilation)

 Ҍ subjecting existing homes to higher standards where 
building services are required to replace or refurbish  
a home

Broadly, to achieve 75 to 80% less carbon emissions from 
domestic properties by 2021, and to make homes more 
resilient to changing climate threats, from global warming 
to flooding. One of the features, for example, is to aim to 
install 600,000 air or ground source heat pumps annually 
by 2028.

Do you think industry is ready to meet 
new standards by 2025?
In short, no. The technology and knowledge exist to create 
high quality low carbon, sustainable homes, but the new 

standards are nowhere near being widely adopted. In 
2018, only 1% of completed new build homes were built 
to EPC Band A. 

In theory, the objectives of a green programme sound 
straightforward. But, in practice, implementation is 
difficult because delivery requires the industry to fully 
embrace the concept of what is entailed in building 
practices at the design stage. 

The construction industry consists of diverse disciplines 
and without appropriate levels of regulatory measures 
to ensure compliance, there is a risk that the design to 
deliver an energy efficient home is compromised. 

How will existing homes be subject to 
higher standards?
The primary mechanism for delivering the government’s 
programme on energy efficiency is the Energy Company 
Obligation. This scheme obliges UK’s largest energy 
suppliers to install energy efficient measures to homes on 
an individual basis, targeting low income and vulnerable 
households. Funding grants are available for energy 
efficiency home improvements to be installed by obligated 
suppliers with the biggest energy firms all providing  
ECO support. 

In September 2020, the Green Homes Grant was 
introduced, providing vouchers worth between £5,000– 
£10,000 to mobilise individuals to make energy efficient 
changes. This scheme made it a requirement for installers 
of green products to be accredited in a drive to ensure 
standards are maintained, but the means of delivery has 
been criticised for being administratively unworkable for 
small companies to make a viable business from the grant 
money. The hurdles in the application and payment stages, 
has meant a lower than expected take up on the voucher 
scheme and saw the scheme being effectively scrapped  
in 2015. 

Reducing emissions

This analysis looks at the government’s plans to make 
new homes net zero by 2025. Debra Wilson, partner 
at Anthony Gold Solicitors, provides comment on 
government plans, considers if the industry is able to  
meet the new standards by 2025 and highlights  
missed opportunities. 
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Other initiatives exist, such as tackling fuel poverty 
through the setting up of the Committee on Fuel 
Poverty—a non-departmental advisory body set up to 
monitor and provide the expertise to end fuel poverty.  
But the measures are piecemeal although naturally  
making its greatest impact on the households who  
most need help.

The domestic market, however, consists of such diverse 
housing both in urban and rural areas. The question, 
therefore, as to how to subject all existing homes to higher 
standards of energy efficiency is problematic. Investment, 
funding, and possible tax incentives are required to 
capture the wider population of householders. More often 
depending on the type of property, the difficulty lies in 
design and incorporating new green efficiency ideas to 
older existing buildings. Adding a heat pump, for example, 
to an older property without a wider appraisal of its 
viability, will not necessarily drive up ‘standards’.

Do you think that the more stringent 
transitional arrangement will ensure 
many homes are being built to new 
efficiency standards?
I am not aware of any ‘stringent’ transitional arrangements, 
unless it is meant the ones which influence planning 
decisions. There were transitional arrangements in place 
so that all developers could be certain about the expected 
new standards, but those arrangements did not apply to 
an entire development of new homes, but instead could 
be applied on an individual case by case basis. I am not 
confident that left to private initiative, energy efficiency 
standards will be met.

Building Regulation Part L1 already states the building 
should facilitate sustainable development: 

Standard and technical specification.

3.19 Building regulations are made for specific purposes, 
including securing the health, safety, welfare and convenience 
of people in or about buildings; furthering the conservation of 
fuel and power; furthering the protection or enhancement of 
the environment; and facilitating sustainable development. 

But, without incentives (such as preferential mortgage 
rates for owners of low carbon homes, or drivers led by 
government regulation, public engagement is poor.

Missed opportunities?
There are missed opportunities to strengthen 
enforcement, of not just minimum standards in the 
building industry, but to encourage proper exercise of 
industry standards so that they meet manufacturers 
claims on products, such as insulation or meeting Building 
Regulations on matters such as air-tightness. 

Dame Judith Hackitt’s review of building standards, in 
response to Grenfell Tower inquiry in 2017, identified 
deficiencies in the current building regulation in the 
context of fire regulation. Much of what was said in the 
review is applicable across the board in relation to the 
UK’s building regulations. The review highlights the need 
for better levels of inspection and stricter enforcement of 
building standards. 

There are already examples that I encounter in my working 
practice of breaches of Building Regulations just to get 
around the regulations. By way of an example, in meeting 
Building Regulations on Air Tightness, the view more often 
taken is that as long as the property can be sealed enough 
to meet the minimum target of 10m^3/hm^2, industry 
bodies with major roles to play, such as the National 
House Builders Council amongst others, are satisfied that 
a building meets requirements. Higher than expected 
energy bills or excessive air flow are of no concern when 
developers can refer to building regulations having been 
met. Reducing the Building Regulations to a tick box 
exercise is harder to counter when in most cases it may go 
unnoticed. 

The missed opportunity is in strengthening accountability 
for what are often very complex technical issues for which 
the public must largely put their trust in the builder to 
deliver an energy efficient home. Most people have a 
good sense of what it means to have an energy efficient 
home, but not as to whether, for instance, it is built to 
Passivhaus standard.

Reducing em
issions
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Decarbonising transport— 
will polluting vehicles go by 2030? 

The government has created an ambitious plan to phase 
out new polluting vehicles by 2030—ten years earlier 
than initially planned. To support the acceleration of the 
plan, the Prime Minister has announced funding for the 
following: 

 Ҍ £1.3bn for developing electric vehicle (EV) 
infrastructure, particularly speeding up the rollout of 
EV chargepoints in homes, streets and on motorways 
across England

 Ҍ £582m in grants to incentivise more people to buy a 
zero or ultra-low emission vehicle

 Ҍ almost £500m to be invested in the development and 
mass-scale production of EV batteries 

Further, in its ten-point plan for the ‘green industrial 
revolution’, the government has indicated its aim to make 
cycling and walking more attractive ways to travel and 
commitment to continue to invest in zero-emissions public 
transport. Creating better public transport and providing 
a safer environment for cycling and walking can have a 
significant impact on changing behaviour and therefore 
encouraging a switch from private vehicles entirely. 

Anna Sweeney outlines her views on the government’s 
plans, including its strengths and shortcomings, below. 

Do you think the government’s targets 
are achievable given the current lack of 
supporting infrastructure? 
There is no shortage of people willing to fund and install 
charge points. We are seeing new ones springing up all 
the time. Public perception around ‘range anxiety’ is also 
improving, as batteries become more efficient and cars 
can travel further on a single charge. Many believe we are 
at the start of an ‘S curve’ where uptake of EVs will start 
increasing exponentially. Car manufacturers are gearing 
up, with Volvo announcing they will sell only electric cars 
from 2030 and Jaguar going for a date five years earlier 
than that.

There are some obvious challenges that still need 
overcoming. There is no regulation in England and Wales 
of where charge points can be sited. This means many 
charge points in some areas, none in other—mainly 
remote—areas where it does not make financial sense to 
install a commercial charge point as not enough people 
will use it. The government has powers in section 11 of 
the Automotive and Electric Vehicles Act 2018 to require 
charge points to be installed at major fuel retailers but so 
far has chosen not to exercise those powers but to leave it 
up to industry to roll out public charge points.

Then there is the problem of making sure landlords are 
sufficiently incentivised to allow a charge point to be 
installed on their land. The government consulted in 2019 
on proposals to mandate the provision of EV charging 
points in new residential and non-residential buildings 
and any building undergoing a major renovation (see: 
LNB News 15/07/2019 56). This will involve changing 
the Building Regulations. So far, the outcome of that 
consultation is still awaited. But a gentle nudge in the right 
direction for landlords wouldn’t be the worst thing.

Last, but certainly not least, there needs to be sufficient 
electrical capacity in the location to allow a grid 
connection, particularly for the rapid and ultra-rapid 
charge points. In 2020, the government launched a £500m 
Rapid Charging Fund to meet a portion of electricity 
connection and upgrade costs at strategic sites across the 
road network where it would otherwise be ‘prohibitively 
expensive and uncommercial’ to install EV infrastructure. 
The aim is to have at least six high-powered open access 
charge points at every motorway service station and 2,500 
high-powered charge points across the road network by 
2030. But query whether this is enough. To deliver the 
capacity that will ultimately be needed, will surely need 
significant investment in the networks. And we hope that 
Distribution Network Operators can be sufficiently agile 
over the next two price control periods to respond quickly 
to the inevitable surge in EVs and consequent demand for 
capacity for chargepoints.

What actions do you think the 
government, industry and consumers 
need to take to speed up the 
decarbonisation of transport in the UK? 
The Department for Transport issued a Call for Evidence 
in 2020 to inform its Transport Decarbonisation Plan. This 
Plan was expected in 2020 but has been delayed due 
to the coronavirus (COVID-19) pandemic. It is expected 
within the next few months. Once it is published, 

This analysis looks at the decarbonisation of 
transport. Addleshaw Goddard Infrastructure 
Projects & Energy partners, Paul Dight and Suzanne 
Moir, discuss how achievable the government’s 
transport decarbonisation targets are, what can be 
done to speed up the decarbonisation process, the 
ULEZ measure in London and the UK’s role in driving 
climate change conversation globally.

Reducing em
issions
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industry and consumers will have a clearer idea of the 
pathway to decarbonise transport and the government 
support that may be available. So a clear policy direction 
from government would help to speed up transport 
decarbonisation. The outcome of the Future of Transport 
Regulatory Review will also help, with regulations on hail 
and ride services and e-scooters set to be relaxed to allow 
these services to increase.

The transport industry is already taking action to 
decarbonise. Network Rail published its Traction 
Decarbonisation Network Strategy in September 2020, 
focusing on electrification of the rail network where 
possible and the use of hydrogen or battery-powered 
trains in the remoter areas. 

The real change needs to come with how we use 
transport. Shifting to zero emission vehicles at the 
expense of public transport is not the answer. Consumers 
need to use the car less and public transport more. That 
means public transport has to be an attractive and 
cost-effective option. The Bus Strategy hopes to achieve 
this for buses, which are the backbone of public transport. 
But with the phasing out of vehicle excise duty (which is 
a tax on emissions) as cars get cleaner, a parliamentary 
committee is looking at a potentially unpopular option—
road pricing. Transport is a devolved matter so the 
administrations and governments in Westminster, Wales 
and Scotland would need to work together to design and 
implement a national road pricing scheme. 
 
Looking at the ULEZ measure in London, 
do you think more cities in the UK 
should take a similar approach? Are 
there any measures that the government 
should implement to alleviate the 
disproportionate impact that these zones 
will likely have on specific businesses 
and workers?
If a city was to implement a ULEZ measure implemented 
by a road pricing charge under the Transport Act 2000, 
it would involve hefty public consultation (the process in 
London is less arduous in terms of pubic consultation as it 

is under different legislation). Edinburgh and Manchester 
wanted to implement such a charge, but they held local 
referendums as part of the public consultation process, 
which killed the initiative as it was overwhelmingly  
voted against.

However if the public consultation was done differently 
(collaboratively, getting the message across about how 
less traffic in the city would produce more benefits 
than hardship) it will likely produce recommendations 
to address these very issues, and even better, these 
recommendations would be specific to the region. 
Transport for the North has, for example, just issued its 
draft decarbonisation strategy for consultation, on how 
the region can reach near net zero emissions by 2045.

As for the impact a ULEZ may have on specific businesses 
and workers, climate change and air quality is an issue 
that affects us all. London originally allowed an exemption 
from the congestion charge for private hire vehicles, 
but later removed it. This disproportionately affected 
BAME drivers, but when challenged, it was considered 
a necessary and appropriate course of action in order 
to achieve the strategic aim of reducing congestion. 
[Independent Workers Union of Great Britain v Mayor of 
London [2020] EWCA Civ 1046]

What do you think the UK government 
can do to encourage and support other 
nations in achieving a zero emissions 
future in transport?
The UK needs to lead by example and show what can be 
done. The transport sector in the UK is the only sector 
whose emissions have increased in recent years and it is 
the economic sector with the highest emissions. The 2030 
ban on the sale of new petrol and diesel cars puts the UK 
on course to be the fastest G7 country to decarbonise 
cars and vans and we do not want to lose this momentum.

Reducing em
issions
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Making maritime shipping net zero—the viability of 
market-based measures

Ahead of the COP26, set to take place in Glasgow 
between 1 and 12 November 2021, considerable noise 
has been made around the need for maritime shipping 
to reduce its carbon emissions. Maritime UK CEO, Ben 
Murray’s statement that ‘net zero is not possible without 
decarbonising maritime’ being only the latest iteration of 
this call. 

Indeed, it seems that the slow progress the sector 
(which accounts for slightly less than 3% of global GHG 
emissions) has made towards net zero may just be at an 
end, as murmurs can be heard in numerous countries and 
organisations worldwide on the need to tackle the issue. 

On 20 April 2021, the UK declared that it was 
incorporating its share of international aviation and 
shipping emissions into the UK’s sixth Carbon Budget 
for the first time, thereby allowing ‘these emissions to be 
accounted for consistently’.

The European Federation for Transport and Environment 
(T&E) recently published a study arguing that 7% of the 
EU’s shipping fuels will need to be green by 2030 if the 
sector is to fully decarbonise by 2050. This study, which 
assumes the implementation of considerable efficiency 
measures in areas such as wind-assist and speed 
optimisation, resulted in T&E’s shipping director, Faig 
Abbasov, calling on the EU to ‘mandate 7% electrofuel 
deployment by 2030 for all EU shipping as an ambitious 
but realistic way to fully decarbonise by 2050'.

Ahead of the Leaders’ Summit on Climate in the US, which 
took place in April 2021, shipping companies submitted a 
proposal to the International Maritime Organization (IMO). 
The proposal asked the UN regulator to bring forward 
discussions of MBMs so that they are conducted as soon 
as possible, and before 2023, in an effort to ensure that 
the global shipping industry can collectively meet its 
decarbonisation targets. 

According to the IMO, MBMs, which ‘place a price on 
greenhouse gas emissions’, serve two main purposes:

 Ҍ they provide ‘an economic incentive for the maritime 
industry to reduce its fuel consumption by investing 
in more fuel-efficient ships and technologies and to 
operate ships in a more energy efficient-manner  
(in-sector reductions)’

 Ҍ they provide for ‘offsetting in other sectors of growing 
ship emissions (out-of-sector reductions)’

These recent attempts by many countries and 
organisations to expedite the speed at which the maritime 
shipping sector decarbonises are laudable. However, it 
hides many problems associated with actually achieving 
this aim. Indeed, evident in Murray’s recent statements 
and the IMO’s proposal is the fact that doing so will only 
be viable if robust measures are put in place to support 
the industry in its transition towards net zero. 

As Murray explains: 

‘Such significant commitment to combatting climate 
change will demand robust action from government to 
help industry develop the solutions necessary, and to 
support the deployment of low emission vessels and 
infrastructure to meet ambitious trajectories for net  
zero goals.

Regulation alone is not going to be sufficient: building on 
the automotive experience, capital investment in maritime 
decarbonisation is needed to unlock the potential of 
industry and to kick-start the whole scale transition  
to zero emission maritime. This includes investment 
for green infrastructure, funding for R&D and incentive 
support for owners and operators to manage the 
transition to low emission vessels and alternative fuels.’

Similarly, the shipping companies’ proposal to the  
IMO notes: 

‘To achieve the levels of ambition in the Initial Strategy, 
the Organization needs to take a number of important 
additional steps. These include addressing the need to 
expand and accelerate applied research and development 
efforts that are critical to using zero-carbon technologies, 
and consideration of what policy measures will be 
necessary to facilitate the transition of the fleet to new 
fuels and/or technologies that are generally expected to 
be vastly more expensive than those in use by  
shipping today.’

So, what are the hurdles currently standing in the way of 
marine shipping decarbonisation, and how can they be 
overcome? 

This analysis looks at the viability of market-based 
measures (MBMs), as one method by which global 
maritime shipping endeavours to reach net zero 
greenhouse gas (GHG) emissions. Simon Bullock, 
shipping researcher at the Tyndall Centre for 
Climate Change Research, and Alessio Sbraga and 
Gudmund Bernitz, both partners at HFW, provide 
comment on the current hurdles standing in the 
way of marine shipping decarbonisation, as well 
as on whether MBMs should form part of the 
decarbonisation puzzle.

Reducing em
issions
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As a 2019 report published by Imperial College London 
explains, for maritime shipping ‘there is no silver bullet 
solution to decarbonisation’, but rather reducing the 
carbon footprint of the industry will require ‘a range of 
options, including new fuel sources, raising technical or 
operational efficiencies and reducing demand’.

Simon Bullock, shipping researcher at the Tyndall Centre 
for Climate Change Research, points to three main 
hurdles, namely:

 Ҍ insufficient urgency, with the IMO’s current targets 
allowing the sector’s emissions to increase to 2030. 
Bullock contends that ‘for shipping to play its fair part 
in keeping to the Paris Agreement, it needs to revise 
its targets to 50% cuts by 2030, and zero by 2040’

 Ҍ marine fuels remain untaxed globally, with their cost 
not reflecting the environmental damage they cause. 
Bullock believes that ‘this competitive distortion is a 
major drag on deployment of low-emission fuels such 
as hydrogen and ammonia, and on energy  
efficiency measures’

 Ҍ the lack of a political consensus from IMO Member 
states, which prevents the solving of the two hurdles 
above. Bullock highlights the recent regulation of 
Sulphur Oxide emissions as an example as to how 
‘effective action in the sector is possible’. However, he 
also mentions the ‘forces of delay’ in the IMO, which 
are ‘powerful and effective’ in blocking any process 
to expedite change. Indeed, Bullock contends that 
‘shipping is already seen as a laggard [in the global 
effort to combat climate change], and there is growing 
frustration that the IMO is not moving fast enough’. 
Although he believes that ‘growing pressure will force 
stronger action’, he also wonders whether it will be 
fast enough to prevent the worst effects of  
climate change

In addition, Alessio Sbraga and Gudmund Bernitz, partners 
at HFW, outline numerous requirements for the maritime 
shipping sector to ‘achieve real decarbonisation’, including:

 Ҍ ‘a change in attitude and an understanding of the 
scope and scale of change required

 Ҍ appropriate financial incentives and investment for 
both new vessels and existing vessels to make 
the transition

 Ҍ investment in alternative fuels, zero emission fuels  
and fuel flexibility 

 Ҍ investment in and development of new technology, 
innovation, and research and development for 
alternative fuels and to make vessels more  
energy efficient’

Sbraga and Bernitz also agree with Bullock insofar as 
they note that many of these hurdles will require time to 
overcome, and furthermore that ‘regrettably, we do not 
have the luxury of time’.

However, for Sbraga and Bernitz, the most important 
solution for the decarbonisation of the sector is ‘effective 
and meaningful regulatory intervention (with appropriate 
enforcement mechanisms and sanctions)’. For them, this 
would ‘enable transition and bridge the gap’ between 
today’s widespread use of fossil fuels and realistic zero 
emissions fuels in the future.

Sbraga and Bernitz also mention that they are starting to 
see ‘a multi-layered regulatory landscape taking shape 
at both an international, regional and national level’ in 
an effort to see the reduction of GHG emissions. These 
measures come in various shapes and sizes. However, they 
all involve ‘putting a price on carbon either directly (likely 
to be the EU Emission Trading System or other emissions 
trading regimes and/or MBMs to be decided upon) or 
indirectly (regulating the energy efficiency and carbon 
intensity of vessels (the IMO's EEXI/CII Regulations))’.

However, they note the disparate nature of these 
measures, and highlight that ‘the legal framework for 
those regulations is still not clear, which does not promote 
the commercial certainty required for large scale  
green investments’.

As a result, Sbraga and Bernitz conclude that the main 
challenges for the maritime shipping sector going forward 
will be:

 Ҍ ‘to understand how this regulatory jigsaw puzzle (and 
approaches to tackling GHG emissions) fits together 
and will work in practice

 Ҍ how it will impact the main stakeholders  
and, importantly

 Ҍ how this will shape the commercial relationships  
and both existing and future contracts in the  
shipping sector’

Indeed, they note that ‘new green financial products are 
becoming more prevalent in the market, but the shipping 
community is calling for more, and wider access to, 
competitive green finance to enable investment in  
new technology’.

Do MBMs form part of the 
decarbonisation puzzle?
In this article, we will set aside this search for a 
multifaceted solution to the decarbonisation of the 
maritime shipping sector, and instead focus on one 
specific area—namely the viability of MBMs and their role 
in the industry’s transition to net zero. 

As discussed above, MBMs are one of the ways by which 
organisations attempt to encourage shipping companies to 
be more environmentally friendly. This is achieved through 
various incentives and disincentives designed to try and 
guide their behaviour. These measures can come  
in numerous shapes and sizes, but often fall into two  
main categories: 

Reducing em
issions
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 Ҍ MBMs that attach a price large enough (usually 
through taxes and levies) to incentivise shipping 
companies to switch to either more environmentally 
friendly methods and/or fuels, or innovate in an effort 
to reduce their emissions

 Ҍ MBMs that work under a cap-and-trade system. 
These allow countries or organisations to introduce an 
emissions cap and issue a finite number of emission 
allowances consistent with that cap. Shipping 
companies are required to hold allowances for the 
emissions that they emit. They can also buy and sell 
allowances, which in turn creates a market price for 
emissions. As a result, shipping companies that find it 
cheaper to innovate to more environmentally friendly 
methods are able to save money by not buying 
allowances, and/or selling their allowances to  
their competitors

On MBM’s viability, Bullock contends that they will prove 
‘essential’, as a correction to ‘the current anti-competitive 
distortion against cleaner fuels’. He highlights the recent 
submission by multinational commodity trading company 
Trafigura (as one of the world’s largest ship charterers) to 
the IMO ahead of the 75th session of the IMO’s Marine 
Environment Protection Committee (MEPC) in November 
2020. Trafigura submission advocated the introduction 
of a carbon levy on maritime fuels of between $US 
250–300 per metric tonne of CO2 (for more information, 
see Trafigura’s 2020 Responsibility Report here). Bullock 
believes that ‘some of the proceeds of such a levy can 
be used to help develop the necessary new clean fuel 
infrastructure, and to help poorer nations to innovate  
and retrofit their ships where they rely on  
less-efficient vessels’. 

Sbraga and Bernitz also believe that ‘MBMs have a role to 
play in incentivising the shipping community’.  
However, they highlight three relevant questions in 
relation to the introduction of MBMs, namely:

 Ҍ ‘how much should the carbon levy per tonne of CO2 
emitted be?

 Ҍ when can or should this come into force?

 Ҍ who shall enforce this?’

They highlight a carbon levy that was tabled at MEPC 
76 in June 2021 ‘by both the Solomon Islands and the 
Marshall Islands (with the proceeds to be used partly for 
research and development and partly to help developing 
countries combat climate change)’. 

During MEPC 57 in 2010, proposals were first submitted 
by Member States on the introduction of MBMs for the 
shipping industry. However, as of yet, no IMO Member 
States have adopted any of the proposals suggested, as 
there remains serious disagreements between developed 
and developing countries on the types of MBMs that 
should be introduced.

As a result, if it comes into force, this carbon levy, which 
would place a $US 100 price per metric tonne of CO2 on 
shipping emissions, would represent the first MBM ever 
imposed upon the maritime shipping sector. Sbraga and 
Bernitz believe that the levy is an ‘interesting proposal, 
but one which may not be rolled out immediately’. They 
contend that ‘it would be sensible to have MBMs enforced 
on a global basis as soon as possible and the price per 
tonne of CO2 emitted should be sufficient to speed up 
the transition’.

However, in keeping with tradition, no decision was 
reached at MEPC 76, with the discussion being pushed 
back to MEPC 77 to take place during November 2021. 

In order to understand this tension between developed 
and developing countries on emission mitigation 
measures, it is helpful to look at the introduction of the 
Energy Efficiency Design Index (EEDI) and the Ship Energy 
Efficiency Management Plan (SEEMP). 

During MEPC 62 in 2011, the EEDI was made mandatory 
for new ships and the SEEMP for all ships among the ICO’s 
Member States.

The EEDI calculates a ship’s energy efficiency using a 
complex formula, taking into account various factors, 
including emissions, speed and capacity. It requires 
that new ship designs meet a minimum level of energy 
efficiency per capacity mile (dependent on the type of 
ship), with that level being incrementally tightened every 
five years in an effort to encourage innovation.

The SEEMP, in comparison, is an operational measure 
that introduced a mechanism that shipping companies 
can use to measure and control emissions from already 
existing shipping fleets in an effort to improve the overall 
operating efficiency of their ships.

However, the introduction of both the EEDI and the 
SEEMP met considerable opposition from a number of 
developing countries. The introduction of the EEDI was 
initially blocked by China, India, Brazil, South Africa and 
Saudi Arabia in 2010, despite all countries being heavily 
involved in the process. It was only introduced in 2011 
due to a compromise between developed and developing 
countries, which allowed some countries to postpone 
its commencement date up to six and a half years from 
1 January 2013. Despite this, Brazil, China, India, Saudi 
Arabia and Venezuela, still made statements opposing the 
introduction of the EEDI and SEEMP after their adoption. 

The reasons for this are numerous. However, Professor 
Yubing Shi contends that the main reason as to why 
developing countries opposed the introduction of the 
EEDI and SEEMP is the failure to incorporate the Common 
But Differentiated Responsibilities (CBDR) principle into 
both measures.

The CBDR principle imposes primary, although not 
sole, responsibility for the solving of environmental 
problems on developed states, due to their supposed 
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larger historical contribution to these problems and their 
apparent capability (through their advanced technology 
and stronger economies) to better absorb the introduction 
of measures to lessen their environmental footprint. 
The lack of the CBDR principle in either the EEDI or the 
SEEMP is therefore seen by many developing countries 
as the introduction of measures that are likely to have a 
disproportionate effect upon themselves. Consequently, 
as Professor Yubing Shi explains: ‘The lack of sufficient 
support from major developing countries…imposes 
challenges for the future implementation of the EEDI and 
SEEMP measures.’

This ongoing tension between developed and developing 
countries, evident in the case of the EEDI and the SEEMP, 
is also apparent in the introduction of MBMs for similar 
reasons.

For example, China and India have opposed the possible 
adoption of MBMs by the IMO due to fears that to do so 
would jeopardise the interests of their respective shipping 
industries. Both countries at MEPC 61, expressed their 
reservations in relation to uncertainties surrounding 
MBMs, and called on the IMO to give sufficient time to all 
Member States, especially developing countries, to allow 
them to carry out further study and submit their own 
proposals to the MEPC. 

Many developing countries, including Brazil, China, 
Cuba, India, Peru, Saudi Arabia and Venezuela, have also 
expressed support for the CBDR principle in relation to 
MBMs. This in turn has led to a tension between the 
CBDR principle and the IMO’s international maritime 
treaty instruments, which are based on the principle of 
non-discrimination and equal treatment (what Professor 

Yubing Shi has called the ‘No More Favourable Treatment’ 
approach). Unsurprisingly, whereas developing countries 
are in favour of the former approach, developed countries 
prefer the latter.

MBMs and the current impasse 
To conclude, it is understandable that different MBMs are 
favoured by different countries, given their own unique 
circumstances and domestic political and economic 
landscapes. Naturally, this debate often becomes 
entangled within the wider struggles of the international 
geopolitical landscape, resulting in many countries 
refusing to budge unless international organisations, as 
well as other countries, address what they believe to  
be their own legitimate concerns regarding their  
own interests.

However, this inability of IMO Member States to form a 
consensus between them on the proper implementation 
of MBMs has led to an impasse, which the IMO is still 
attempting to overcome. This goes beyond MBMs, and 
largely explains the slow progress of the sector towards 
reaching net zero, as all global decarbonisation measures 
are forced to run the gauntlet of international relations 
before they can be introduced, let alone implemented. 

As a result, discussions on the relative merits of different 
MBMs are somewhat moot until this impasse is resolved 
amicably among all of the IMO’s Member States. 
Unfortunately, the recent call by shipping companies for 
the IMO to bring forward discussions on MBMs is unlikely 
to resolve this underlying tension between developed and 
developing countries.

Reducing em
issions
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Organic means—the role of nature-based solutions in 
fighting climate change

Why is nature one of the focus areas for 
the COP26 climate change conference?
Perhaps as a result of the surprising impacts the 2020 
coronavirus (COVID-19) lockdowns were reported to 
have on nature worldwide, nature and biodiversity had 
gained an unprecedented momentum by the end of last 
year. Since September 2020, more than 700 companies, 
with a combined revenue of $US 4.3trn, have signed the 
Business For Nature’s Call to Action, which was launched 
in the lead up to the 2020 UN Summit on Biodiversity. 
This was followed by the Leaders’ Pledge for Nature, 
in which 88 countries from all regions of the world 
committed to reversing biodiversity loss by 2030 (for more 
information, see: EU and world leaders brought together 
to tackle biodiversity loss at UN Summit, LNB News 
01/10/2020 7).

The momentum has even intensified in early 2021, with 
the World Economic Forum Global Risks Report 2021 
listing biodiversity loss among the top five risks by impact 
and likelihood (see further: Potential environmental and 
pandemic concerns post coronavirus (COVID-19),  
LNB News 22/01/2021 31), and Ursula von der Leyen, 
the president of the European Commission, calling for a 
Paris-style agreement for biodiversity, referring to the 
international Paris agreement on limiting greenhouse gas 
emissions (GHG) to below 2°C.

In July 2020, the Taskforce on Nature-related Financial 
Disclosures (TNFD) was set up with a backing of G7 

as well as major financial institutions, corporates and 
governments (for more information, see: Taskforce on 
Nature-related Financial Disclosure launched, LNB News 
04/06/2021 56). The TNFD aims to launch a framework 
for nature-related financial disclosures in 2023, which is 
a clear signal to corporates that biodiversity should be 
getting more and more attention on their agendas. For 
these efforts and commitments to succeed on a global 
scale, a global dialogue needs to be launched with all 
governments and other stakeholders present. There is a 
need to discuss solutions to biodiversity loss while not 
losing sight of the tensions that actions to reverse such 
loss will necessarily cause. Although the Conferences of 
the Parties to the United Nation’s Framework Convention 
on Climate Change have traditionally been held to 
facilitate discussion on climate change, biodiversity loss is 
intrinsically linked—as a consequence and feedback cause 
of the changes we see in the climate. There is therefore no 
better forum than COP26 to discuss such a sensitive, yet 
pressing, issue.

What are nature-based solutions?
The UK Parliament has defined nature-based solutions 
as ‘actions that protect, manage and restore ecosystems 
to address societal challenges (eg climate change) while 
enhancing human wellbeing’. Although this definition is 
inherently anthropocentric, since it links nature-based 
solutions to societal challenges and human well-being, it 
encompasses the idea that humans cannot thrive without 
a thriving and resilient biodiversity around them. By 
linking benefits to humans with benefits to nature, this 
definition works to protect plant and animal species, as 
well as entire ecosystems, against harm caused by humans 
or the changing climate.

As mentioned above, climate change is a cause and 
a consequence of biodiversity loss—this means that 
protecting, restoring and rewilding nature will necessarily 
impact on the progress and severity of climate change. 

The search for sustainable alternatives

This analysis focuses on the ‘intertwined challenges’ 
of biodiversity loss and climate change. Partner at 
Clyde & Co, Nigel Brook, discusses the increased 
international focus and recent developments on the 
issue of biodiversity loss as well as the role of nature-
based solutions in the fight against climate change.
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This is why nature-based solutions need to be addressed 
along with other means of mitigation and adaptation to 
climate change at COP26.

How do nature-based solutions fit in 
with the wider economy and  
carbon offsetting?
To answer this question, it is important to put carbon 
offsetting into the context of the so-called mitigation 
hierarchy. The mitigation hierarchy is essentially a set 
of guidelines that aim to help stakeholders understand 
how to approach their mitigation obligations—be it in 
relation to CO2 emissions or impacts on biodiversity. 
The hierarchy starts with avoidance, then minimisation, 
restoration and finally offsetting, as tools available to 
stakeholders in this order of preference. Offsetting 
features last on this list as a means of last resort to be 

used only when the other three means are not available. 
There are many controversies around offsetting, including 
the criticism that it constitutes a ‘permission to pollute’, 
but these are beyond the scope of this analysis.

Inevitable carbon offsetting can be linked to nature-based 
solutions through requiring that the offsets are funnelled 
to a biodiversity restoration projects, national parks and 
similar biodiversity positive initiatives. This way, instead 
of buying carbon credits to be able to pollute more, 
a stakeholder directly offsets their unavoidable GHG 
emissions, and in doing so chooses means that not only 
capture carbon, but also provide essential ecosystem 
services, such as clean water and recreation, for people 
and society at large. It is essential that carbon offsetting is 
linked to nature-based and biodiversity positive solutions 
for climate change and biodiversity loss to be addressed as 
two inherently intertwined challenges. 

The search for sustainable alternatives
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Putting the sun in a box—the search for marketable 
nuclear fusion technology

Ahead of COP26, one of the primary areas of focus is 
the development and deployment of sustainable energy 
sources. Wind, solar and hydroelectric are all technologies 
which are rapidly developing and receiving endowments 
and subsidies from governments around the world in the 
race to net zero. However, these technologies possess 
inherent disadvantages: wind cannot be relied upon 365 
days per year, solar panels are not efficient enough to 
use at high latitudes and both wind and solar require 
environmentally damaging batteries to store energy and 
ensure consistent output. Hydroelectric power requires 
certain geographic features which are not always present. 
In the background of the clean energy debate, scientists 
have been working on the holy grail of clean energy, 
nuclear fusion, for 70 years. Should their work bear fruit, 
the emerging technology could render the aforementioned 
methods obsolete. 

Nuclear power has been with us since the 1950s and is 
now a mature technology. Traditional nuclear power relies 
on the splitting of heavy, unstable atoms such as Uranium 
or Plutonium into lighter ones by firing neutrons at their 
nuclei. Because every fission releases multiple neutrons, 
the reaction is self-propagating. There are two primary 
difficulties with fission-based power. The first is that 
control must be maintained over the reaction to avoid 
catastrophic meltdowns, where the reaction becomes 
so energetic that the core of a reactor melts and breaks 
containment. The second, is that fission products are 
invariably highly radioactive for a long time. This occurs 
because the heavy fissionable atoms naturally have many 
more neutrons than protons. When these elements are 
split, the resulting lighter atoms have ‘too many’ neutrons 
per proton and will eject the excess neutrons through 
decay due to the instability this causes. 

Nuclear fusion can be defined as the fusion of two atoms 
into a larger one. In nature, this is the mechanism that 
sustains stars, where the immense pressure of their 
gravity forces lighter atoms together at their core. All 

atoms in the universe with an atomic weight greater than 
hydrogen came into being via this mechanism (stellar 
nucleosynthesis). 

Fusion holds many advantages over fission when beheld 
as a source of useful energy. It is a much more abundant 
energy source—fusion releases four times as much energy 
as fission. Secondly, Deuterium and Tritium, isotopes of 
hydrogen commonly found in seawater, can be used as 
fuel. The reaction produces only Helium—a noble gas that 
is chemically inert, not radioactive, and has many industrial 
applications. Finally, the reaction is not self-propagating, 
thereby eliminating the risk of runaway reactions. This 
last property of fusion is also the reason it is so difficult to 
harness. Immense temperatures and pressures must exist 
to satisfy the prerequisite conditions for fusion. These 
have been comparatively easily achieved in the weapons 
context, by using a primary fission device to set off fusion, 
but it is much more difficult to maintain the necessary 
conditions to produce stable and sustained fusion and get 
more energy out of the reaction than must be put in to 
create these conditions.

For decades, scientists have attempted to wield fusion 
to generate electricity, but have been met with great 
engineering challenges which are only now beginning 
to be resolved. Ian Salter comments on the government 
backing received by research in the field: 

‘Governments have been and are investing, although 
perhaps until relatively recently fusion investments 
have not received as much publicity as investments into 
other clean energy technologies. Our sense is that this is 
increasingly starting to change and that fusion is attracting 
more attention, which is welcome news.

To give some examples of investments being made into 
fusion, the UK government has committed £222m to 
the UK Atomic Energy Authority’s Spherical Tokamak for 
Energy Production project—an ambitious programme to 
design and construct a prototype fusion power plant by 
2040. This funding will be used to help produce a concept 
design by 2024.

The UK government, and most other governments in 
established nuclear states, also contribute to the ITER 
Project, a global nuclear fusion project in the south of 
France, which aims to demonstrate the commercial 
viability of nuclear fusion. Post Brexit, the UK also 
continues to contribute to the Euratom Research 
Programme which funds the Joint European Torus and 
Mega Amp Spherical Tokamak fusion research projects 
located at Culham in the UK. 

This analysis looks at nuclear fusion—the so-called 
holy grail of green energy. Ian Salter, Ian Truman, and 
Peter Ramsden, partner, director and senior associate 
respectively, at Burges Salmon LLP, comment on 
the legal and market context of fusion energy. 
They are experts in nuclear law and advise the UK 
Atomic Energy Authority, including on their Spherical 
Tokamak for Energy Production experimental 
fusion reactor.

The search for sustainable alternatives

11



COP26—The Road to Net Zero

The UK and other governments also continue to 
encourage private investment in, and development 
of, fusion technologies. This has spawned a number 
of privately developed projects backed by billionaire 
investors, such as Jeff Bezos and Bill Gates. 

We expect investment in fusion to continue to grow in 
coming years given the need to address climate change, 
fusion’s clear potential as a clean energy source, and the 
fact that it will be important to have a range of clean 
energy technologies with different generation profiles in 
the generation mix (renewables are intermittent, storage 
has a finite duration, but fusion could provide stable 
baseload power).’

One of the key advantages that would endorse fusion-
based power is inherent safety. Currently, fission plants 
must be built to very stringent regulatory requirements. 
The pre-construction and construction phases for fission 
plants is therefore on average 14 years based on an 
Imperial College study. Combined with high up-front 
costs, the cost of financing, and the prolonged period 
between funds being made available and plants becoming 
productive, this has made fission plants less commercially 
attractive. Fusion-based power would presumably not 
be burdened by the same regulatory requirements, as 
explained by the nuclear team at Burges Salmon:

‘Less onerous regulatory requirements are certainly what 
those involved in fusion projects are hoping for. Should 
this hope be realised, a less onerous regulatory regime 
would certainly facilitate more rapid deployment of fusion 
projects, supply chain development, and would also be 
beneficial vis-à-vis projects attracting private finance. 

From a safety perspective, fusion does not have the 
catastrophic accident risk which has stigmatised fission—
and thus if the UK government stick to their mantra of 
promoting proportionate regulation, taking an approach 
that would extend the existing regulatory regime for 
fission to fusion would seem hard to justify. 

Based on our feel for the market and regulatory 
experience, we currently consider that it appears likely 
that fusion will be regulated in a similar way to complex 
industrial facilities (eg COMAH) rather than being subject 
to the same stringent regime that applies to nuclear 
fission facilities, albeit that certain aspects of that regime 
(concerning radiation protection, the safe transport of 
radioactive materials, and the safe storage, handling and 
disposal of radioactive waste) may apply.’

When asked whether there may be obstacles to 
global adoption of fusion technology when it becomes 
commercially viable, the team replied with the following: 

‘No, from a legal perspective we do not think there is any 
obstacle to fusion that goes beyond the challenges that 
any other new, clean or comparable energy technology 
being used for large energy projects would (and does) face.

Commercially, a challenge for fusion, and all new clean 
energy technologies, will be market economics and 
cost competitiveness, eg by the time fusion has been 
demonstrated to be commercially viable, other existing 
technologies may have become cheaper (because their 
supply chains and markets will continue to develop in 
the meantime, and technological breakthroughs may 
occur that allow savings to be realised), and thus more 
favoured and widely deployed (detracting from the “case 
for fusion”). That said the prospect of mastering fusion and 
deploying it remains incredibly attractive and the benefits 
for humanity of potentially limitless energy is difficult  
to quantify.’

The Generation IV International Forum was established 
to develop fourth generation fission nuclear reactors and 
make them available for deployment by 2030. In its  
2020 Annual Report, six designs for fourth generation 
reactors were published. These reactor designs would 
bring improvements in efficiency, greatly reduce 
radioactive waste, and have attractive safety features, 
such as passive nuclear safety, which eliminates the 
possibility of uncontrolled reactions. 

Salter, Truman and Ramsden were asked if they thought 
these significant improvements in fission-based reactor 
technology would allay the need for nuclear fusion. 

‘No, the case in favour of having an energy supply that 
comes from a diverse mix of technologies means that 
there will always be a case for new technologies coming 
forward, particularly new clean technologies. 

Accordingly, in our view the deployment of other 
fission-based advanced nuclear technologies does not 
mean that fusion is not needed, just that it will need to 
compete with them (along with renewables, storage and 
other clean technologies).

Provided fusion can achieve “net energy gain” and 
commercial viability it has huge potential – which is why 
the battle to “put the sun in a box” is (excuse the pun!) 
really heating up.’

The search for sustainable alternatives

12

https://www.imperial.ac.uk/media/imperial-college/research-centres-and-groups/icept/Cost-estimates-for-nuclear-power-in-the-UK.pdf
https://www.gen-4.org/gif/jcms/c_9260/public


COP26—The Road to Net Zero

50 shades of green—getting to grips with taxonomy 
and sustainability standardisation

The Taxonomy Regulation (EU) 2020/852 on the 
establishment of a framework to facilitate sustainable 
investment is everywhere at the moment. But what will 
it mean for firms, and is there equivalent momentum in 
other jurisdictions across the world? As Latham & Watkins 
partner Nicola Higgs and counsel Edward Kempson note, 
the Regulation, which entered into force in July 2020, is 
one of the most significant developments in sustainable 
finance. It creates a classification system for green and 
sustainable economic activities (the Taxonomy) which is 
intended to be used by market participants in the EU and 
beyond to navigate the transition to a low-carbon, resilient 
and resource-efficient economy. 

The EU, together with many experts, concluded in its 
2019 European Green Deal that it is necessary to halve 
net carbon emissions by 2030 and achieve net carbon 
neutrality by 2050 in order to retain the prospect of 
ensuring that global warming remains between 1.5 and 
2 degrees, as mandated by the Paris Climate Agreement. 
The Taxonomy is thus structured as a roadmap to change 
the trajectory of economic activities, on an industry-by-
industry basis, and align them with the goals and targets of 
the Paris Climate Agreement. 

The Regulation tasked the EU Commission with 
establishing technical screening criteria through Delegated 
Acts. The first Delegated Act, politically agreed in April 
2021, defines the technical screening criteria for economic 

activities that can make a substantial contribution to 
climate change mitigation and climate change adaptation. 
The Delegated Act will apply from 1 January 2022.

Taxonomy challenges
As Higgs and Kempson explain, the Taxonomy has 
attracted criticism for the manner in which some 
science-based criteria are set. There have been intense 
discussions centring around the extent to which natural 
gas, hydropower, hydrogen, biofuels, nuclear power and 
agriculture and forestry management should be labelled 
as ‘green’. While some argue that stricter criteria are 
required, given the urgency of the climate emergency, 
others fear that fundamentally viable technologies are 
being unnecessarily excluded and marginalised by the 
Taxonomy. In addition, there is a more general concern 
that large parts of the global economy—which may be 
transitioning, but not at the speed or trajectory required 
by the Taxonomy and the Paris Climate Agreement—may 
be excluded from the international sustainable finance 
markets at exactly the time when they should  
be encouraged to finance critical steps towards  
improving sustainability. 

The Taxonomy places a requirement for entity level 
(Article 8) disclosures on a range of large companies, 
banks, insurers and asset managers. However, Higgs and 
Kempson note that it does not take into account the need 
for the financial institutions servicing large companies 
to rely on the company level disclosures to assess and 
quantify a financial institution’s own impact (eg where a 
bank finances an in-scope EU corporate, it will require 
data on the corporate’s taxonomy alignment to feed into 
its own disclosures). 

The Taxonomy is an evolving initiative, focused initially on 
climate metrics, then extending to other environmental 
factors in the short term, with a longer-term objective to 

The financial sector confronts climate risk

This analysis looks at how the financial services 
sector is helping drive sustainable investment. As all 
eyes turn to the conference, to be held in Glasgow 
from 1 to 12 November 2021, the environmental 
finance team from Latham & Watkins discuss 
initiatives across the sector, and the spectre of 
potential competition law concerns. 
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capture other ‘S’ (ie social) factors from the environmental, 
social and governance (ESG) mix. Higgs and Kempson 
mention concerns that the KPIs used within the (early 
phase) Taxonomy could produce inaccurate disclosures 
not truly reflective of an institution’s overall sustainability 
performance and commitment. This is due to the KPIs 
capturing assets that are not themselves yet subject to 
Taxonomy-eligibility criteria. 

They also note concerns that alternative regional 
taxonomies will proliferate, thereby creating regional 
divergence at a time when rigorous and consistent internal 
standards are required to tackle the global issues caused 
by climate change. In particular:

 Ҍ the UK government has recently announced the 
development of a UK green taxonomy which, although 
intended to be broadly aligned with the EU Taxonomy, 
is expected to deviate in certain respects on  
particular issues

 Ҍ it is not clear whether the US will adopt a taxonomy 
and, if it does, whether it would be prepared to align 
with the Taxonomy, as has been suggested by certain 
EU politicians in recent months 

 Ҍ China is developing a green taxonomy with the stated 
intention of reaching a common position with the EU, 
but it is unclear how this will be achieved in practice 
given that China’s goal of achieving peak carbon 
emissions by 2030 and carbon neutrality by 2060 
differs from the EU’s goal of achieving 50% net carbon 
reduction by 2030 and net carbon neutrality by 2050. 

Higgs and Kempson stress that green taxonomies will be 
most effective if they are truly consistent across national 
and regional boundaries.

The EU prudential framework
The EU prudential framework, specifically Pillar 3 
disclosures, represents a very significant compliance target 
for EU financial institutions. These firms will be required 
to disclose overall prudential sustainability risk against 
a range of detailed ‘E’, ‘S’ and ‘G’ metrics. Whilst these 
metrics will seek to align with other EU ESG regulatory 
initiatives (for example, the climate and environmental 
disclosures will align with the Taxonomy in terms of 
scope and phasing), they also create different reporting 
templates, which EU financial institutions will need to 
navigate alongside the Corporate Sustainability Reporting 
Directive, the Low Carbon Benchmark Regulation, and 
the Sustainable Finance Disclosure Regulation. For global 
financial institutions there is a marked difference in 
regulatory focus on prudential disclosures within the EU 
when compared with other global markets. The UK and 
a number of other markets currently focus prudential 

disclosures on climate risk to ensure alignment with the 
Task Force on Climate-Related Financial Disclosures in the 
first instance. 

Competition law
So, we can see there are a range of thorny issues the 
taxonomy and disclosure regimes will have to navigate, 
nationally and globally. But further complexities stem from 
potential competition issues, as the Financial Conduct 
Authority (FCA) noted in an Insight article in May 2021. 
Latham & Watkins partner David Little explains  
the concerns.

Sections of the business community have advocated 
strongly that competition law is currently too vague  
or, where clear, too restrictive to enable potentially 
competing businesses to collaborate on meritorious 
sustainability initiatives, Little notes. As the FCA 
paper highlights, these concerns extend to the area of 
sustainable finance. The paper focuses on the issue 
of formal and ad hoc standardisation, with respect to 
two areas. First, efforts to standardise the definition 
and interpretation of terms relevant to sustainable 
investments, such as ‘green’, ‘ethical’ and ‘sustainable’, and 
how to appraise a company’s green credentials. Second, 
standardisation of the climate-related disclosures that 
companies and asset owners must or may be required to 
provide, with respect to their content, timing, reliability 
and format. 

The Insights Paper correctly identifies the general risk 
that fora for co-operation between actual and potential 
competitors—regardless of their environmental or ethical 
merits—could raise competition concerns in certain 
circumstances. The paper notes that such initiatives 
could provide a vehicle for more expansive commercial 
co-operation between competing funds opening their 
business practices and books to each other. 

Conceptually, the risks are understandable and, indeed, 
may be true of almost any collaboration between current 
or potential rivals. However, standardisation is a 
well-developed area of EU, UK and international 
competition law. Notably, the European Commission’s 
guidelines on horizontal co-operation agreements, for 
example, provide an extensive discussion of the risks 
associated with standardisation and identify elements that 
might mitigate such risks. The guidelines also recognise 
upfront the ‘significant positive economic effects’ arising 
from standardisation efforts, including ‘the development 
of new and improved products’, ‘increase[d] competition 
and lower output and sales costs’, with the possibility 
to ‘enhance quality, provide information and…increase 
value for consumers’. Several cases, including a number 
of decisions concerning the ITC sector, have applied 
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these principles to challenging fact patterns involving the 
development of industry-wide standards, including where 
competing standardisation initiatives exist. 

Little notes that the authorities’ guidelines and precedent 
will be informative for those wishing to engage in 
industry initiatives around environmental finance 
standards. (Indeed, the Commission’s guidelines explicitly 
purport to cover ‘agreements setting out standards 
on the environmental performance of products or 
production processes’.) The body of guidance and practice 
demonstrates, in particular, that standardisation efforts 
are less likely to raise competition concerns where 
all or most relevant industry stakeholders are free to 
participate in the process for developing the standard, that 
process is transparent, and there are no restrictions on 
participants’ access to the standard once set (eg access to 
instruction documents regarding ESG-related disclosures). 
Competition agencies are also likely to treat sustainable 
finance standards more favourably if those involved 
remain free to develop alternatives. 

Little argues that efforts to develop sustainable finance 
taxonomy and tools will undoubtedly raise new and 
interesting issues. The FCA Insights Paper correctly 
identifies the risk that such efforts may stray into 
unhelpful areas and could create market distortions. 
Porting established principles and decisions from other 
industry sectors to the evolving field of sustainable 

finance, with its alphabet soup of rules and tools, will 
not be friction free for companies and their advisers, 
Little warns. Nonetheless, funds, financial institutions 
and their advisers can embark upon their efforts safe in 
the knowledge that they are not confronted with a new 
competition law paradigm. 

50 shades of green
Solving the potential competition issues points to the 
need for flexibility, pragmatism and proportionality 
in applying the law, and these virtues may be needed 
everywhere as the industry faces the full enormity of 
the task at hand. Latham & Watkins partner Paul Davies 
argues that, as the Taxonomy creates more clarity around 
the concept of ‘greenness’, greater focus is required on 
facilitating the transition from ‘brown’ to ‘dark green’. The 
importance of this transition has received support and 
acknowledgement from many in the market, including 
the Climate Bonds Initiative. In a speech in autumn 2019, 
Mark Carney, former governor of the Bank of England, 
called for flexibility and ingenuity to combat climate 
change, noting that ‘we need 50 shades of green’.  
Working out the devils lurking in the details will keep the 
sector busy for decades to come, but there is at least a 
strong feeling of singing now from essentially the same  
hymn sheet.

The financial sector confronts clim
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A green future for Bitcoin—is sustainable 
cryptocurrency possible?

What are the environmental effects  
of cryptocurrencies?
Cryptocurrencies like Bitcoin, based on a ‘Proof-of-Work’ 
protocol, require significant amounts of energy to run the 
vast distribution of competing computing power to solve 
the mathematical equations which create new coins and 
validate the ledger of transactions on their underlying 
blockchains (a process known as mining). The validation of 
transactions and creation of new coins through computing 
power is proof of the work having been completed, 
explaining where the protocol’s name comes from. 
However, for Bitcoin mining, the energy requirements  
are currently collectively equal to the total consumption  
of a many small countries, with well over half of this 
energy coming from non-renewable sources  
(see 3rd Global Cryptoasset Benchmarking Study by 
Cambridge University). 

One potential solution is to change the protocol 
underlying cryptocurrencies from ‘Proof-of-Work’ to 
‘Proof-of-Stake’. Rather than relying on energy-guzzling 
computing power, ‘Proof-of-Stake’ relies on participants 
depositing a large sum of cryptocurrency as a stake in that 
cryptocurrency’s network, for which they will earn interest 
(thereby enticing participants). Once they’ve contributed 
a deposit, an algorithm will call on the participants to 
validate transactions on the blockchain at random, 
contributing to the creation of each new block, a process 
which comparatively uses far less energy than competing 
computing power. The Cardano network’s cryptocurrency, 
named ADA, has used this protocol from inception. 
Ethereum, the closest competitor to Bitcoin, which already 
used significantly less energy through its Proof-of-Work 
mining processes, aims to overhaul its protocol to ensure 
greater energy efficiency. If Ethereum can do it, Bitcoin 
can do it too.

So, it is important not to write off cryptocurrency, even 
Bitcoin on purely environmental grounds. There are clear 

environmental impacts that have appeared with the 
advent of cryptocurrencies, but this arguably comes down 
to the underlying protocol of specific cryptocurrencies 
which varies between currencies and can be subject  
to change. 

What is the Crypto Climate Accord 
attempting to achieve?
The aim of the Crypto Climate Accord (CCA) is to achieve 
a fully decarbonised blockchain and cryptocurrency 
industry, by ensuring that the mining process for 
cryptocurrencies uses 100% renewal energy, while 
also fostering energy-friendly participation in the 
cryptocurrency markets. Signatories to the CCA have set 
themselves ambitious targets, including the development 
of a framework to track the progress of industry adoption 
of 100% renewably-powered blockchains before the 
2025 United Nations Framework Convention on Climate 
Change COP30 conference, with net-zero emissions from 
electricity consumption related to cryptocurrencies and 
blockchain to be achieved for CCA Signatories by 2030. 
Perhaps unsurprisingly, the CCA emphasises collaboration, 
co-investment and the absence of a centralised decision-
making authority, all of which echo the common theme 
of decentralisation, present across the blockchain and 
cryptocurrency industry. 

As is often the case, the effectiveness of initiatives 
like the CCA, rely heavily on the widespread buy-in of 
industry participants and so, whether the CCA achieves its 
objectives remains to be seen. While perhaps optimistic, 
my view is that the participants in this rapidly growing 
industry, from developers to investors, traders to 
entrepreneurs, are at least partly involved because they 
perceive blockchain technology and cryptocurrencies as 
a new, exciting tool to achieve greater social prosperity. 
As such, initiatives like the CCA will hopefully be met with 
commitment and enthusiasm, as an opportunity to better 
the industry as a whole. 

What issues (legal or otherwise) are there surrounding 
regulating the energy use of Bitcoin mining? 

As we know, cryptocurrencies are a relatively new 
technology, with much of the existing body of global laws, 
regulations, rules and codes, being either wholly or partly 
insufficient to properly govern them. Legal development 
will take time, not to mention the fact that the global 
nature of cryptocurrency, means that different countries 
will inevitably have their own laws, often unaligned with 
one another. 

With the increasing interest in cryptocurrency 
and the push towards meeting climate objectives, 
it is no great surprise that the sustainability of 
cryptocurrency has rapidly become a topical issue. 
Ben Mendelson, associate at Chronos Law, discusses 
the environmental impact of cryptocurrencies, 
as well as the aims of the Crypto Climate Accord 
(CCA), launched ahead of COP26. He also considers 
the legal considerations involved in ‘greening’ 
cryptocurrencies.
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Furthermore, once updated and aligned, enforcing 
compliance with relevant laws will be another issue 
altogether. Most cryptocurrencies are decentralised, 
meaning that responsibility for governance is distributed 
amongst all participants of a cryptocurrency’s underlying 
blockchain, rather than being held by a central authority 
who oversees and manages the technology, including 
ensuring compliance with laws, regulations, rules and 
codes. So, if participants of the Bitcoin blockchain decide 
they want to use non-sustainable, energy-consuming 
computing power to mine the cryptocurrency, bearing 
in mind that these participants are distributed across 
the globe, save for a mass coordinated global effort by 
regulators, there is no central authority to prevent them 
from doing so.

Notwithstanding these legal issues, a more general issue is 
that the Bitcoin community have operated a 
Proof-of-Work protocol for well over a decade now, 
despite projects having emerged that use more energy-
efficient alternatives. While Bitcoin’s closest competitor, 
Ethereum, has set in motion a transition from Proof-of-
Work to Proof-of-Stake, the same cannot currently be said 
for the Bitcoin community. This emphasises even more 
strongly, how vital market-wide buy-in when it comes to 
regulating the energy use of Bitcoin mining is. Without 
this buy-in, regulating the energy use of Bitcoin mining will 
be incredibly difficult.

For more information on the regulation of cryptocurrency 
in Australia; Austria; India; Japan; Liechtenstein; Mexico; 
Singapore; South Korea; Switzerland; Taiwan and Turkey, 
see: Getting the Deal Through: Cryptoassets &  
Blockchain 2021.

Is the push towards climate neutral 
cryptocurrencies going to have a 
significant impact on their usage, in what 
way, and how will this impact lawyers?
A push towards climate neutral cryptocurrencies may 
well have an impact on the usage of certain types of 
cryptocurrencies, especially those like Bitcoin, where their 
underlying Proof-of-Work protocols result in significant 
energy consumption. If reduced usage doesn’t stem 
naturally from a shift in social consciousness towards 
more energy-efficient alternatives, it may be forced by 
the various regulatory authorities moving to develop 
applicable rules and regulations to guard against excessive 
energy usage requirements. It will be interesting to see 
how social pressures influence general usage of 
energy-inefficient cryptocurrencies—a good recent 
example being the fallout from Elon Musk’s backtracking 
on using Bitcoin for Tesla purchases. The more retailers 
adopt this approach, the less real-life usage there might be 
of cryptocurrencies like Bitcoin, at least until they adapt to 
be more energy-efficient.

So what about usage of cryptocurrencies that are more 
energy efficient? Society may be comfortable enough 
with cryptocurrencies that are more climate friendly, even 
if not entirely neutral. After all, even electric cars aren’t 
entirely climate neutral, but are widely seen as the logical 
solution to vehicular pollution. To this end, I think it likely 
that the far more energy-efficient Proof-of-Stake protocol 
will be central to the longevity of cryptocurrency projects.

It will also be beholden on all participants in the 
cryptocurrency sector, to collaborate to find new, 
workable solutions to ensure that cryptocurrencies 
remain a positive force, rather than becoming a negative 
one. Lawyers are one such participant. The more widely 
used cryptocurrencies are, the more scope there might 
be for lawyers to guide our clients towards projects that 
boast lower energy consumption. Lawyers may also be 
called upon to contribute, in various jurisdictions, to 
developing the framework for the effective regulation 
of cryptocurrencies, which will require finding a balance 
between promoting technological development rather 
than stifling it, while simultaneously ensuring that such 
development does not come at the expense of our planet.

The financial sector confronts clim
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Sustainable investments— 
the role of private finance in emission reduction

Introduction
COP26 is due to take place in Glasgow from 31 October 
to 12 November 2021 after being delayed a year due 
to Coronavirus (COVID-19). The historic 2015 Paris 
Agreement provided a framework for tackling climate 
change. However, considerable questions remain 
unresolved including:

 Ҍ the balance between mitigation and adaption

 Ҍ the extent to which the approach to climate change 
should address global inequalities

 Ҍ the role of the private sector

 Ҍ the role of private finance

Of these issues, private finance work looks set to be 
particularly important following the establishment of 
the COP26 Finance Hub, led by Mark Carney, and the 
publication of a strategy report titled Building A Private 
Finance System for Net Zero (the report) in November 
2020.

At COP26, countries will be expected to reaffirm their 
commitments to securing global net zero by 2050 and 
’keeping 1.5 degrees within reach’. Countries will be 
encouraged to protect and restore ecosystems and build 
defences, warning systems and resilient infrastructure 
and agriculture to protect the environment and the Paris 
Rulebook may be finalised, encouraging collaboration 
between governments, business and civil society. 
Developed countries will also be asked to deliver on their 
promise to mobilise at least $100bn in climate finance per 
year by 2020. 

The report suggests that private finance ‘will help all 
companies realign their business models for net zero. It 
will fund the initiatives and innovations of the private 
sector and turn billions committed to climate investment 
through public channels into trillions of total climate 
investment’. 

Objectives
The report sets out four key objectives and the actions 
needed to deliver them. These are:

 Ҍ reporting

 Ҍ risk management

 Ҍ returns

 Ҍ mobilisation

Reporting
The Taskforce for Climate-related Financial Disclosures 
(TCFD) was established in December 2015. It set out a 
series of recommendations in its 2017 report designed to 
provide a framework for organisations to ’develop more 
effective climate-related financial disclosures through 
their existing reporting process’. It recommended that 
climate-related financial disclosures are included in 
companies’ annual financial filings, to improve the 
transparency and quality of disclosures and encourage 
more sustainable practices. For more information on the 
2017 report, see: TCFD recommendations for climate-
related financial disclosures, LNB News 29/06/2017 110.

The TCFD has already made a significant impact. In March 
2021, the TCFD reported that it had more than 2,000 
supporters, with a market capitalisation of over $19.8trn, 
including over 859 financial firms, responsible for assets of 
$175trn.

The report contends that the quality and quantity of 
climate-related financial disclosures should be improved, 
though, and that the private finance sector must 
voluntarily disclose in line with the full set of TCFD 
recommendations. It recommends that reporting is made 
mandatory through the introduction of new national and 
international legislation and that coalitions of countries 
are established to enforce such reporting requirements. 

The report also recommends other measures, such as 
financial regulators and central banks issuing guidance 
to financial firms on climate-related reporting and stock 
exchanges developing TCFD-compliant listing guidance.

Risk management
The second objective identified is that physical and 
transition risks of climate change are managed effectively. 
While the physical risks that arise from the increased 
frequency and severity of climate and weather-related 

Environment analysis: This article focuses on the role 
of private finance in achieving the emission reduction 
goals of the Paris Agreement. Kiran Arora, Dominic 
Gregory and William Rowell, partners and trainee 
solicitor respectively at Bryan Cave Leighton Paisner, 
discuss the four main objectives of private finance 
work identified in the pre-COP26 strategy report, 
Building A Private Finance System for Net Zero, and 
how they are set to be delivered. 
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events are well documented, there are also significant 
transition risks arising from changes in climate policy, 
technology and market sentiment in the move to a 
net-zero economy. 

The COP26 Private Finance Hub has recommended that 
central banks and/or supervisors commit to measures 
including stress tests on banks and insurers against 
climate scenarios, integrating climate risk considerations 
into portfolio management and themselves disclosing in 
line with the TCFD recommendations. The report also 
sets out specific recommendations for the International 
Monetary Fund and the Financial Stability Board, as well 
as for other international prudential standard setters 
and finance ministries to better assess the resilience of 
companies and financial sector to climate risks.

It is hoped that COP26 will build on the steps already 
taken by bodies such as the Network of Central Banks 
and Supervisors for Greening the Financial System (NGFS) 
in recent years. The NGFS is a group of Central Banks 
and Supervisors who are willing, on a voluntary basis, to 
share best practices and contribute to the development 
of climate risk management in the financial sector. The 
NGFS represents around 75% of global greenhouse gas 
emissions and are responsible for the supervision of all of 
the global systemically important banks and two thirds of 
global systemically important insurers. 

Returns
The third objective identified in the report is that, as 
countries turn the Paris Agreement goals into nationally 
legislated objectives, companies and financial firms will 
need to adapt their business models and reallocate capital 
accordingly. 

While this could present significant commercial 
opportunities for some, the report recommends that 
frameworks are introduced to enable investors to make 
informed decisions on whether companies and portfolios 
are transition-ready. The COP26 Private Finance Hub 
believes that this can be done in co-ordination with 
academic and NGO communities and recommends that 
the private sector is encouraged to review approaches 
to measuring portfolio alignment, expose further work 
needed and discuss next steps for developing a 
reliable metric. 

Once net zero commitments from countries and 
companies have been secured, credible transition plans 
will need to be put in place. The development of transition 

plans are already being supported by the Race to Zero 
campaign, the Science Based Targets initiative, the 
Mission Possible platform and the Exponential Roadmap’s 
1.5C Business Playbook. The report recommends 
that financial institutions continue to work with these 
initiatives, as well as others such as the Net Zero Owner 
Alliance and the Climate Action 100+, in order to publish 
credible transition plans.

Mobilisation
The last objective relates to increasing private financial 
flows to emerging and developing economies, by 
connecting available capital with investable projects and 
encouraging new market structures. The report suggests 
assisting the Climate Finance Leadership Initiative (CFLI) 
achieve the next steps set out in its report Financing the 
Low Carbon Future. Such steps would include building 
from existing initiatives that look to address barriers to 
financing sustainable infrastructure, such as the work 
of the G20 and Global Infrastructure Hub, the work 
of the Organisation for Economic Co-operation and 
Development, and Fast Infra.

Risk management tools can be developed to ‘de-risk 
investment’ and the activity of multilateral development 
banks, new development banks, and development finance 
institutions can be aligned with the Paris Goals, as ‘these 
institutions have a unique ability to enable countries 
to create private markets for low-carbon and resilient 
investment’. COP26 also looks set to encourage the 
development of the infrastructure for scaling up 
high-quality voluntary carbon markets. In Carney’s view, 
‘a scalable, high-quality, transparent and credible market 
structure could turn the current $300m spent on these 
projects through the voluntary market into tens of billions 
of dollars every year’.

Conclusion
There are a wide range of issues that could be addressed 
at COP26 and the parties will not be able to tackle them 
all. The role of private finance work will be a key focus 
point and progress in this area has the potential to rapidly 
accelerate the global response to climate change. In the 
words of the COP26 Finance Hub, ‘every company, bank, 
insurer and investor will have to adjust their business 
models, develop credible plans for the transition and 
implement them’.
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The role of international arbitration in the landscape 
of climate change disputes

Why is arbitration a relevant method  
of dispute resolution for climate  
change disputes?
Arbitration has significant advantages over litigation in 
dealing with climate change disputes. Arbitrators with 
the correct mix of expertise can be chosen, multiparty 
proceedings are manageable, and the Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards 
(the New York Convention) provides certainty as to 
enforcement of awards around the world.

One of the main reasons arbitration is well-suited to 
resolving climate change disputes is because it is a 
successfully tried and tested method of dispute resolution 
for the type of issues which climate change cases involve. 
These cases arise from transitions across all sectors 
and industries, but taking the energy sector by way of 
example, we are seeing the transition away from fossil 
fuels, into a new world of enhanced energy efficiency, 
renewables, increased nuclear energy, carbon dioxide 
capture and storage (CCS), hydrogen generated from gas 
and further developments in solar and wind technologies. 
These projects, which at their heart, have an intention to 
promote global climate change objectives, are the type 
that give rise to climate change disputes. And arbitration 
has traditionally been the means of resolving them.

In November 2019, an International Chamber of 
Commerce task force published a report on resolving 

climate change-related disputes through arbitration 
and ADR. The report examined the potential role for 
arbitration in the resolution of international disputes 
related to climate change. It found various potential uses 
for arbitration to resolve such disputes, and features 
which could enhance existing procedures for  
resolving them.

Is arbitration more advantageous  
than litigation to resolve climate  
change disputes? 
Yes and no. Climate change disputes are of interest to 
the public, and are not visible if they are resolved behind 
closed doors through arbitration (unless the parties agree 
to them being reported). Judgments of the court on the 
other hand, are capable of being reported in the media, 
and in cases involving climate change, they contribute to 
the development of public understanding of the issues 
certain transactions can give rise to, and how the law 
applies. Cases can also be tracked, and global trends 
observed, and that can influence policy makers (the 
website 'climatechangecasechart.com' is an example  
of that).

Arbitration does however have significant advantages 
over litigation, and in the context of climate change 
disputes arbitration appears to have been acknowledged 
as advantageous, by the fact that the UN Framework 
Convention on Climate Change (UNFCCC) contains an 
‘annex on arbitration’, and so too do other global climate 
change protocols such as the Kyoto Protocol, the Montreal 
Protocol and the UN Convention on the Law of the Sea.

Some of the key advantages of arbitration over  
litigation are:

 Ҍ neutrality by resolving disputes outside of 
national court systems (particularly in the case of 
administrative contracts where one party is a 
 public entity)

Climate change and the international arena

With climate change disputes increasing around the 
world, discussions regarding the role of international 
arbitration in this new reality have become more 
prevalent. Pamela McDonald, partner at Pinsent 
Masons, provides an analysis of arbitration as a 
relevant method of dispute resolution for climate 
change disputes in light of the 26th COP26 in 
Glasgow during November 2021. 
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 Ҍ cross-border recognition and enforceability of the 
award under the New York Convention

 Ҍ access to a tribunal with expert knowledge in a 
particular field

 Ҍ the international dimension of climate change, and the 
likelihood of states being parties

 Ҍ flexibility of the process depending on the nature  
of the dispute

Another important advantage of arbitration for climate 
change disputes which tend to implicate matters of public 
interest, is the ability of a tribunal to permit participation 
as amicus curiae in proceedings. Amici Curiae (friends of 
the court) can participate in proceedings as interested 
third parties, who represent different interests from the 
parties and assist the tribunal by providing expertise, 
perspectives and arguments that the parties themselves 
may not present. Since cases concerning the climate affect 
the public, the ability of a tribunal to hear submissions 
on the impact of the issues in dispute in a well-rounded 
context is clearly helpful. Amicus Curiae also overcomes 
one of the key issues with climate change arbitration—
confidentiality. The confidentiality of an arbitration 
diminishes where there is third-party participation. 
This comes with downsides too (eg the risk of disputes 
becoming 'politicised' by third parties/publicity leading 
to a lessening of settlement opportunities as claims gain 
exposure to public domain).

On a more general, but related note, whether a dispute 
is resolved via the court or an arbitral tribunal, it is not 
the cases that truly drive change. Significant judgments 
against governments or companies which reiterate public 
consensus regarding climate change are positive, but 
courts and tribunals can only provide answers to a specific 
set of facts based on the existing laws. Governments on 
the other hand, through democratic process, are able 
to deal with the issues we are observing through the 
introduction of new legislation. Successful policy change is 
not likely to be achieved by arbitral or judicial cases, but by 
co-operation among global leaders—as can be seen from 
the Paris Agreement.

Are bilateral investment treaties (BITs) 
more likely to act as a brake on the 
development of domestic environmental 
policies or as an opportunity to  
enforce environmental and climate 
change obligations? 
Possibly both. BITs are designed to protect foreign 
investment and provide for arbitration between investor 
and state where a state is alleged to have breached the 
investment protection provision of a treaty. The more 
we learn about climate change, the more apparent it is 
becoming to governments around the world that their law 
and policies need to evolve to address the environmental 

issues they are, as currently drafted, enabling to continue, 
which is in turn harming the climate. 

Changes in law can significantly affect existing projects. 
When those projects involve a foreign investor that has 
put in capital, the BIT presents a risk to governments of 
investor-state action being brought for compensation. 
The renewable energy treaty claims against Spain are an 
example of this. 

But the threat of a BIT should not be a deterrent to 
governments making modern environmental policy 
decisions. In fact, BITs should encourage governments 
to take those decisions. Domestic environmental policy 
ought to be led by science, consensus, and global 
commitments (such as state's nationally determined 
contribution (NDC) commitments under the Paris 
Agreement). The risk of breaching a BIT through the 
introduction of new environmental policies which are 
scientifically researched and will have a positive impact on 
the environment may, in the short-term, give rise to the 
risk of BIT arbitrations. But in the long term, those policy 
changes will protect the country from perhaps a more 
dangerous risk of both litigation (including class-action) 
and arbitration (including inter-state or investor state), 
resulting from climate change inaction. 

Should we expect some discussions 
relating to arbitration at COP26? 
We should hope for it. Although the Paris Agreement 
provides for concrete nationally-determined targets 
to reduce greenhouse gas emissions, as it stands, 
implementation and enforcement mechanisms under 
both the agreement and the UNFCCC are either absent 
or weak. There is no truly effective mechanism to insist 
states comply with their obligations, and the international 
community is reliant on individual states to commit to 
honour the agreement and monitor compliance.

While dispute resolution mechanisms in the Paris 
Agreement provide for arbitration, the dispute settlement 
clause of the Paris Agreement refers to the dispute 
settlement clause in the UNFCCC, which enables parties 
to declare that they accept arbitration in accordance with 
the procedures to be adopted by the Conference of the 
Parties (COP) of the UNFCCC in an ’annex on arbitration’. 
However, procedures for arbitration have not yet been 
addressed by a COP. 

At COP23 in 2017, several arbitral institutions, together 
with the International Bar Association (IBA), seized 
the opportunity to raise awareness of the potential of 
arbitration in the field of climate change.

A discussion at COP26, and hopefully, adoption of the 
arbitration annex would provide a vital means of ensuring 
the Paris Agreement is respected. It would encourage 
states to adopt further climate change response measures, 
and provide parties with a more suitable forum for the 
resolution of climate change disputes. 
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Greening trade—environmental complementarity in 
new trade initiatives

Introduction
Few issues in modern times have become so ingrained in 
our social and political psyche as has the environment, 
as we have gone from one crisis to the next in the past 
half-century. Few issues in international trade can elicit 
emotive responses so deep, generate misconceptions 
so wide of the mark, and vex theorists, lawyers, and 
activists alike, as the interaction of trade agreements and 
environmental protection measures.

Not surprisingly, few questions are answered more 
illogically, by both sides of the issue, than those dealing 
with the environment (in its broadest possible meaning). 
Not surprisingly, it is at once one of the most interesting 
and more frustrating areas for practitioners and theorists, 
on both the trade and the environment sides.

The reality is more mundane. Under the World Trade 
Organization (WTO) Agreement, members already have 
considerable scope for implementing environmental 
protection measures, subject only to a requirement 
of evenhandedness. In negotiating new regional trade 
agreements (RTAs), members build on this strong base, but 
so far have not added substantial additional disciplines. 
New ‘sustainable development’ provisions in RTAs appear 
to signal, instead, willingness to refrain from challenging 
environmental measures of trading partners and, 
potentially, to pursue ‘level playing field’ 
measures domestically.

Parameters of the discussion
Environmental protection measures may have direct or 
indirect trade effects. For example, carbon reduction 
measures could have trade effects in multiple ways, 
not least in respect of traded goods with high carbon 

footprint. Where a measure results in a general reduction 
in carbon-intensive consumption, it would be one with an 
‘indirect’ trade effect—a border-adjusted tax to capture 
the externalities of carbon pricing would be one with a 
‘direct’ trade effect. The categories are not impermeable—
this distinction is useful for analytical purposes. Those 
with direct trade effects, for example import or export 
taxes or restrictions, may be used to advance three types 
of environmental objectives:

 Ҍ a trade measure may be imposed to address a  
specific domestic environmental concern.  
For example, an import restriction on dangerous 
chemical substances, see the Rotterdam Convention 
on Prior Informed Consent

 Ҍ trade measures may be imposed following specific 
concerns about the ‘global commons’. These measures 
are of two kinds:

 ҄ measures imposed pursuant to multilateral 
environmental agreements (The Basel Convention 
on the Transboundary Movement of Hazardous 
Chemicals, for example, includes provisions aimed 
at ensuring that hazardous chemicals do not end 
up in country that are not equipped to handle 
them. And central among these, of course, is the 
requirement for the implementation of export 
restrictions on these chemicals)

 ҄ measures imposed unilaterally for the protection of 
the global commons (For example, the US had for 
a long time a trade ban in place on tuna caught in a 
way that harmed marine mammals)

 Ҍ some argue that trade itself is harmful to the 
environment because it drives unsustainable 
development and growth. In one multilateral 
environmental negotiation, activists advocated a 
comprehensive ban on the trade in agricultural 
commodities, because of a generalised fear about the 
impact of this trade on local production processes, or 
local genetic diversity and so on

An evolving multilateral legal framework

Domestic environmental measures have been protected 
under Articles XX(b) and (g) of the General Agreement on 
Tariffs and Trade since 1947. These were brought into the 
WTO Agreement, supplemented by additional  
provisions in the various covered agreements governing 
services, technical requirements, and sanitary and  
phytosanitary measures.

In the last few years, ‘Green trade’ has become 
a recurring theme in political discussions. Is it 
possible to say that environmental provisions are 
now common in international trade agreements? 
Could we still be greening trade? In this analysis, 
Rambod Behboodi, an international trade law and 
policy expert in Geneva who has served as trade 
law counsel and diplomat with the government 
of Canada, and advised Canadian negotiating 
delegations in multilateral environmental 
negotiations, outlines environmental opportunities in 
international trade law.
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In an early analysis of the Appellate Body (AB) of the 
WTO, its highest quasi-judicial instance—the author noted 
the centrality of environmental concerns to the long-term 
well-being of the WTO, and how the AB addressed the 
issue deftly and effectively. In Reformulated Gasoline, the 
AB found clean air and water to be exhaustible natural 
resources and made a direct reference to multilateral 
environmental agreements. Building on its first report, 
the AB significantly expanded the scope of the various 
environmental exceptions. In Shrimps, for example, it 
found sea turtles to be ‘exhaustible natural resources’.

In each instance, and in cases that followed (such as 
Brazil—Tyres) the only controversy at issue was not an 
environmental one, but rather, the evenhandedness of the 
measure at issue.

These findings expanded the policy space of WTO 
members in respect of protecting both the domestic 
environment and the global commons, and gave new 
impetus to the interaction of multilateral environmental 
agreements with the WTO Agreement, as indeed  
can be seen in the preambular clauses of the  
Rotterdam Convention:

‘Recognising that trade and environmental 
policies should be mutually supportive with a 
view to achieving sustainable development

Emphasising that nothing in this Convention 
shall be interpreted as implying in any way  
a change in the rights and obligations  
of a Party under any existing  
international agreement applying to 
chemicals in international trade or to  
environmental protection

Understanding that the above recital is not 
intended to create a hierarchy between 
this Convention and other international 
agreements’

 
A new bilateral/regional framework

In parallel there were developments in RTAs.

Before the entry into force of the WTO, in the context of 
the North American Free Trade Agreement, the parties 
negotiated side agreements covering labour and the 
environment. The side agreements were concerned with 
the application and enforcement of the domestic law of 
each party. While a challenge is launched against one of 
the parties to the agreement, the applicable law is that of 
the party, and not internationally agreed substantive  
rules. Although modest from an international  
rule-making perspective, it was a major development in 
the international legal framework governing trade and  
the environment. 
 
 

Free trade agreements build on the scaffolding of 
multilateral trade agreements. For this reason, first the 
entry into force of the WTO and then the jurisprudential 
developments related to environmental protection 
measures changed the RTA landscape considerably.

The EU, for example, has negotiated specific ‘sustainable 
development’ chapters in recent agreements with Canada 
(Comprehensive Economic and Trade Agreement), 
Vietnam, and Japan. For instance, see EU statements on 
the details of its new ‘economic partnership’ with Japan 
stressing that the agreement contained a ‘full chapter on 
trade and sustainable development.’ The catch-all phrase 
includes a variety of policy areas such as ‘good regulatory 
practices’, labour rights, and environmental protection. Of 
particular note, the EU and Japan ‘commit themselves to 
effectively implement their obligations under multilateral 
environmental agreements’ such as those governing 
climate change, endangered species, and biological 
diversity. In this sense, the new chapter and the renewed 
emphasis more generally for environmental protection in 
trade agreements do not in themselves result in additional 
legal environmental protection, let alone more ambitious 
environmental protection measures.

A renewed commitment
As environmental protections were enhanced within the 
WTO, it became less and less necessary for members to 
seek expanded protections in their bilateral or regional 
agreements. The relative modesty of even the most 
ambitious chapters can, in part, be explained by this  
basic consideration.

These chapters do, however, highlight two trends. For 
one thing, however hortatory, joint commitment in RTAs 
to a broad range of ‘sustainable development’ objectives 
makes it difficult for a party to an RTA to challenge the 
environmental measures of its partners—not just in that 
RTA but even, I would argue, under the WTO.

More concretely, we observe a renewed commitment 
by major players to old concepts (‘race to the bottom’, 
‘level playing field’) in regulatory matters, environmental 
protection, carbon pricing measuring, and the like. It 
can be expected that in the coming years, major trading 
entities would implement additional border and domestic 
measures for environmental purposes that affect trade. 
They would do so, as noted above, expecting that their 
principal trading partners are already onside with those 
measures or, at a minimum, will not object to their 
implementation. This, in turn, is particularly important 
for long-term planning and investment on the part of 
manufacturers and exporters.
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