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Background and approach

This report aims to provide an insight into the dynamics of UK public M&A activity in the first half of 2020 and what we 
expect to see in the rest of the year.

LexisNexis Market Tracker has conducted research to examine current market trends in respect of UK public M&A deals 
announced in the first half of 2020. We reviewed a total of 30 transactions involving Main Market and AIM companies 
that were subject to the Takeover Code (the Code): 12 firm offers, 10 possible offers and eight announcements of 
formal sale processes and/or strategic reviews, which were announced between 1 January 2020 and 30 June 2020.

The percentages included in this report have been rounded up or down to whole numbers, as appropriate.  Accordingly, 
the percentages may not in aggregate add up to 100%.

The final date for inclusion of developments in this report is 30 June 2020. Reference has been made to deal 
developments after this date if considered noteworthy.  
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Highlights H1 2020

12 FIRM 
OFFERS

£2.6bn 
aggregate 
deal value 

(90% drop 
compared with 
H1 2019 and 

H2 2019)

(64% drop 
compared with 
H1 2019 and 

H2 2019)

Coronavirus is 
having an impact 
on deal activity and 
how takeovers are 
being conducted

Eight announcements of formal sale 
processes and strategic reviews  
(H1 2019: six; H2 2019: six)

Government introduces new powers 
to intervene on takeover transactions

67%
of all firm offers were 

P2P transactions 67%
of all firm offers were 

cash only offers

54%
of possible and firm 

offers in the Healthcare, 
Pharmaceutical and 

TMT sectors

6 
H1 2019

6 
H2 2019

8 
H1 2020

42%
of all firm offers 

involve a US bidder
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Executive summary 

Significant decline in deal volume and deal value 
The economic uncertainty caused by the coronavirus (COVID-19) pandemic has had a material impact on public M&A 
activity, with activity particularly reduced in Q2 2020.

There were 12 firm offers announced in H1 2020 compared with 33 firm offers in H1 2019 and 33 firm offers in H2 
2019. Aggregate deal value was £2.6bn and average deal value was £220m. This is the lowest half-yearly aggregate deal 
value for UK public M&A transactions since H1 2009 when there were five firm offers with an aggregate deal value 
of £1.3bn, and compares with aggregate deal values of £26.5bn and £27.5bn and average deal values of £802m and 
£833m in H1 2019 and H2 2019 respectively. 

There were 10 possible offer announcements in H1 2020 identifying potential bidders in relation to nine targets. Three 
of these possible offers (30%) progressed to firm offers, which is a lower conversion rate compared with H1 2019 which 
saw 56% of possible offers progressing to firm offers, but a similar rate (33%) to that seen in H2 2019. 

Only one takeover had a deal value over £1bn compared with seven such offers in H1 2019 and six in H2 2019. This 
was Freshwater Group’s offer for Daejan Holdings, which valued the entire issued share capital of the target at £1.3bn 
and the 20.5% of Daejan not already owned by Freshwater at £267m. The second largest transaction was Anglo 
American’s £404m offer for Sirius Minerals.

The global health crisis posed by COVID-19 is the second global crisis in circa 13 years. The impact of this 
crisis however on public M&A bears different traits – what we have seen is a sharp negative impact on 
takeover volumes of about 66% on H1 2020 compared to 2019. This compares to the longer deeper impact 
on deal volumes from the global financial crisis which saw a 20% dip in the first year of the crisis but as we 
know, volumes continued to drop and decline over a long period. There are signs that COVID-19‘s impact 
on UK bids (provided future outbreaks are managed effectively) could take more of a ‘V’ shaped pattern 
and that we will see a steeper, quicker recovery from this deep dip. Recent data of renewed PE activity more 
generally supports some reason to be optimistic. 

Selina Sagayam, Partner, Gibson Dunn

The fallout from COVID-19 has clearly generated unprecedented market volatility and uncertainty, with 
government intervention to support economies that has not been seen in modern times. As the scope of 
the crisis became clear, companies and financial investors alike naturally focussed inward to shore up their 
own balance sheets and rally around their investee companies, rather than pursuing new external M&A 
opportunities. For those participants that have been well-placed and willing to consider bid activity, a 
turbulent and uncertain environment has also provided a challenge in bridging the valuation gap between 
bidders seeking a bargain and target boards and stakeholders requiring fair value despite depressed 
markets. As 2020 progresses, and the longer-term effects of COVID on the world economy become 
clearer, it will be interesting to see whether the promised uptick in consolidation and deployment of capital 
materialises at the end of this year as strategic imperatives to conduct M&A (for corporate survival or to 
facilitate financial return) become more pressing. 

James Bole, Partner, Clifford Chance

It is not yet clear yet whether H1 represents the low point for UK public takeovers in 2020 and what H2 
holds.  However, although there are still headwinds and it might take a while for the confidence required for 
blockbuster deals to return, there are some positive signs that deal activity could increase during the year: 
PE firms are still sitting on significant amounts of undeployed capital; several listed companies have raised 
large amounts of cash, some of which has been earmarked for M&A; and some sovereign wealth funds have 
let it be known that they looking for acquisition opportunities. 

Leon Ferera, Partner, Jones Day
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Two-thirds of firm offers were P2P transactions
Although deal volume was significantly down, there was an increase in the proportion of firm offers that were public 
to private transactions with eight of the 12 firm offers (67%) involving private equity, family offices or individuals (H1 
2019: 39%; H2 2019: 58%).

P2P deal values were markedly lower with aggregate deal value of £2.03bn (H1 2019: £15.7bn; H2 2019: £10bn) and 
average deal value of £253m (H1 2019: £1.2bn; H2 2019: £524m). 

Two of the P2P transactions in H1 2020 involved individuals or family offices: Freshwater Group’s offer for Daejan 
Holdings (Freshwater Group is owned by the Freshwater family) and Brigadier Acquisition’s offer for Moss Bros 
(Brigadier is majority owned by Crew Clothing owner, Michael Shina). 

Many of the conditions that led to an increased uptick in interest in P2Ps from financial sponsors before the 
pandemic still remain, with plenty of capital left to deploy. Since the pandemic, investment in public equity 
has continued to be discussed, with market dislocation and value rebasing making the public markets an 
attractive proposition for financial sponsors. However, difficulty in executing due diligence, the differing 
expectations on valuation between bidders and target boards and a desire by many financial sponsors not 
to seem opportunistic have resulted in few P2Ps coming to fruition. We expect this to change once there is 
more clarity on value, particularly in sectors which have not been hardest hit by the pandemic or where a 
take private can provide a solution where other sources of finance are unavailable. 

Alison Smith, Partner, Freshfields Bruckhaus Deringer

We can only anticipate this interest in P2Ps continuing. As the lockdown measures are eased and we start 
to return to something approaching normality, sellers holding private assets will want pricing to recover to 
pre-COVID-19 levels. There will need to be a period of established trading through the ‘new normal’ for that 
pricing to settle - this means that the competition for a potentially smaller pool of high quality private assets 
will be even fiercer, leading to increased focus from PE on ‘UK plc’. 

Giles Distin, Partner, Addleshaw Goddard

Despite some commentators perceiving a degree of market uncertainty ahead of an impending Brexit 
last year, the private equity community identified and executed a number of strategically significant 
transactions during the course of 2019. This trend has continued in the first half of 2020, with public 
to private transactions remaining a key feature of the public M&A market in the UK, demonstrating the 
familiarity and confidence that private equity bidders have in navigating the public M&A environment.  
Given the unchartered territory that listed companies are now having to navigate as a consequence of the 
COVID-19 pandemic and the subsequent market turbulence that has led to a sharp fall in the valuations of 
certain listed companies, coupled with a corresponding fall in sterling’s value during this period, we consider 
that there is likely to be an increase in P2P transactions in the latter part of 2020 particularly given that the 
private equity community has a significant amount of dry powder to deploy. Management teams may also 
consider there to be a dislocation between the value that they attribute to their business and the underlying 
share price, which might lead to an uptick in buyout activity.

Adam Cain, Legal Director, Pinsent Masons
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Overseas bidders
In 2019 we saw overseas bidders take advantage of a weak sterling with 47 (71%) of the 66 firm offers involving a 
non-UK bidder with an aggregate deal value of £44bn, representing 82% of aggregate deal value in 2019. H1 2020 saw 
a decrease in overseas interest in UK quoted targets with non-UK bidders accounting for six (50%) of the 12 firm offers 
with an aggregate deal value of £679m, representing 26% of aggregate deal value during the period. Four of these bids 
were made by US bidders and one was made by a bidder owned by UK and US individuals.

We expect overseas acquirers to continue to remain active in the UK public M&A market. Despite the 
economic slowdown that has arisen as a consequence of the COVID-19 pandemic, the stability of the 
framework that governs UK public M&A transactions should provide a strong degree of confidence for 
overseas acquirers that wish to execute strategically important Takeover Code governed transactions in H2 
2020.  Overseas bidders that are particularly keen on what they perceive to be undervalued assets may 
consider a hostile bid to be a viable course of action if their initial approach is rebuffed by the board of the 
target company.

 Julian Stanier, Partner, Pinsent Masons

Healthcare, Pharmaceutical and TMT most active sectors
Given the decreased deal volume it is difficult to draw meaningful conclusions about industry sector focus when looking 
solely at firm offers. In H1 2020, there were three firm offers in the Media & Telecommunication sector and two firm 
offers in the Computing & IT sector. The remaining seven firm offers were in a range of sectors. However, if possible 
offers are included, a trend emerges with six (27%) of the 22 possible and firm offers announced in H1 2020 being in 
the Healthcare and Pharmaceuticals sectors and six (27%) possible and firm offers being announced in the Computing & 
IT and the Media & Telecommunications sectors. 

As it becomes clearer which sectors, companies, balance sheets and business models have been most 
affected (positively or negatively), there will be a number of businesses that look to grow and/or transform 
and some that need to consolidate in order to survive and that is likely to be the source of future activity. 
You would expect the greatest activity to be in those sectors most adversely affected by the pandemic or its 
consequences  (hospitality, retail etc) and in those where operators have the potential to benefit from new 
ways of working or living post pandemic  (ie telecoms, data services). 

As an example of the effect of the pandemic on a sector that will continue to be very relevant given new 
ways of working, the market for digital infrastructure (whether in terms of telecoms towers, fibre or data 
centres) has remained strong and processes have kept going and a steady flow of new M&A transactions 
has begun. 

Dan Schuster-Woldan, Partner, Linklaters

Nature of consideration
Ten (83%) of the 12 firm offers announced in H1 2020 had some form of cash element and it was the exclusive form of 
consideration in 67% of deals. This is not markedly different to 2019 when cash featured in 83% of all deals and was the 
exclusive form of consideration in 79% of deals.

Bidders will be aware that with volatile equity markets, as we have seen during this CV19 crisis, cash is not 
just ‘king’ but it is the ‘emperor’ over other forms of consideration.

Selina Sagayam, Partner, Gibson Dunn

The consideration in ii Group’s offer for Share comprised a mixture of cash and unlisted shares, with the unlisted shares 
representing 90% of the consideration. Offering unlisted securities as consideration in public takeovers is not common. 
However, in this case the transaction was supported by Share’s founder, Gavin Oldham, who together with his family 
and related trusts held 69% of the company’s issued share capital. Oldham and his family, together with the other Share 
directors, provided irrevocable undertakings to vote in favour of the scheme, which made it very likely that the scheme 
would be approved by the requisite majority of shareholders. 
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No hostile activity
All of the firm offers in H1 2020 were recommended from the outset, which may suggest that bidders are reluctant in 
the current market volatility to assume the increased deal risk associated with hostile takeovers. By contrast there were 
four firm offers in H1 2019 and one firm offer in H2 2019 that were hostile from the outset.

Whilst there has been an absence of hostile activity during H1 2020, we may see an increase in hostile 
takeover activity during the latter part of the year. Such increase may arise as a consequence of the 
inherent volatility in the market and wider investor uncertainty. A number of companies may be susceptible 
to opportunistic hostile activity and strategic stake-building by potential bidders as they seek to take 
advantage of depressed share prices. Perhaps now more than at any other time previously, target company 
boards should be very attuned to the requirements of their shareholders and actively engage with them, 
including seeking feedback from institutional and other long-term holders as to their future plans for 
the business. 

Julian Stanier, Partner, Pinsent Masons

Competing bids
Two companies were the subject of potential competing bids in H1 2020:

 Ҍ NMC Health received approaches from GK Investment Group and KKR, neither of which progressed to firm offers 
(NMC subsequently went into administration)

 Ҍ Redx Pharma received possible offers from Redmile Group and Yesod Biosciences (the Redmile Group offer 
completed in May 2020)

It is noteworthy that both NMC Health and Redx were distressed companies and/or faced urgent funding requirements:

 Ҍ NMC had been the subject of a prolonged campaign by US hedge fund, Muddy Waters, highlighting alleged financial 
and accounting misconduct at the company and in April 2020 NMC went into administration

 Ҍ Redx’s interim results published in June 2019 had highlighted that additional funding was required for it to continue 
to support its activities beyond Q4 2019 and referenced a material uncertainty over the Group’s ability to continue 
as a going concern

Mandatory offers
There was one mandatory offer in H1 2020: the offer by US specialist healthcare investor, Redmile Group, for Redx 
Pharma. This was triggered by Redmile acquiring a 39.5% stake from Redx’s largest shareholder, Moulton Goodies, the 
vehicle of private equity veteran, Jon Moulton.

Increase in hard irrevocable undertakings 
Seven (58%) of the 12 firm offers in H1 2020 featured hard irrevocable undertakings from non-director shareholders. 
This is a significant increase on H1 2019 and H2 2019 when hard irrevocable undertakings featured on 33% and 24% of 
firm offers announced during those periods.

Binding (‘hard’) irrevocable undertakings from non-director shareholders are uncommon in UK takeovers. It 
is indicative of the times that such commitments are being sought, and secured, in a number of recent deals, 
as bidders and shareholders trade certainty and control. 

Tom Matthews, Partner, White & Case
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Post-offer statements of intention and post-offer undertakings
While H1 2020 did not see any bidders provide post offer undertakings on takeover transactions, we may start to see 
different trends emerging in H2 2020 and beyond, particularly in the light of the recent changes to the Enterprise Act 
2002 and appetite for targets in the healthcare and pharma/biotech sectors.

In addition, the economic uncertainty arising from the coronavirus pandemic saw a number of bidders qualify their 
post-offer intention statements to provide them with flexibility to take any mitigating actions in the event of a material 
worsening of the economic environment. 

Many bidders who closed deals last year will have made post-offer intention statements to the effect that 
they were not, among other things, planning any changes to the terms of employment of target company 
employees. The Takeover Panel expects bidders to follow the usual process to update their post-offer 
intention statements (by consulting with the Panel and, if necessary, then announcing any updates) if they 
are taking actions which are inconsistent with these statements as a result of COVID-19, such as making 
redundancies, furloughing employees or discontinuing businesses. We are therefore seeing a number of 
bidders making announcements to reflect measures taken to mitigate the effects of the pandemic – these 
statements will have been scrutinised and commented upon by the Panel in advance of publication. 

Alison Smith, Partner, Freshfields Bruckhaus Deringer

Prior to the pandemic, POI statement clarification announcements were infrequent and generally 
considered politically unpalatable. However, COVID-19 has triggered a flurry of these announcements, 
the majority of which have focused on changes to conditions of employment. The expectation is that this 
is a temporary state, and that we will return to ‘normal’ once the pandemic has passed. However, it will be 
interesting to see whether the markets have become more accepting of such qualifications. 

Dominic Ross, Partner, White & Case

Formal sale processes and strategic reviews
In H1 2020, eight companies announced formal sale processes (FSP) and/or strategic reviews. Six (75%) of these 
companies were AIM-quoted and two (22%) were Main Market companies. This is an increase on 2019 which saw six 
companies in H1 2019 and six companies in H2 2019 announce FSPs and/or strategic reviews. The announcements 
were made by companies across a broad range of industry sectors.

Of the eight FSPs and strategic reviews announced in H1 2020, two (25%) terminated and six (75%) were ongoing as at 
30 June 2020.

It is not surprising that we are seeing an increased use of the formal sale process in recent months. 
Companies who may be unable to secure adequate funding from traditional sources and/or the equity 
capital markets can use the formal sale process as an alternative way of securing the long-term future of 
the company.

Alison Smith, Partner, Freshfields Bruckhaus Deringer

Whilst takeover activity levels post lock-down have been severely negatively impacted, with very few 
PLCs currently in offer periods, it is notable that several of those PLCs entered offer periods having put 
themselves up for potential sale through a formal sale process. PLCs may announce FSPs for a variety of 
reasons, but in a tougher economic climate, with pressure on share prices and, for some listed companies, 
difficult funding issues and an uncertain longer term future, it would not be surprising if we continued to see 
the FSP being used by a significant number of PLCs as a route to leaving the stock markets. 

Giles Distin, Partner, Addleshaw Goddard
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Shareholder activism
In our UK public M&A deals in 2019—Market Tracker Trend report we reported on increased shareholder engagement 
on takeover transactions. An example of this trend continuing in H1 2020 was Anglo American’s offer for Sirius 
Minerals, where shareholders such as Jupiter Asset Management and Odey Asset Management urged the Sirius board 
to seek better offer terms or to pursue alternative rescue plans. The Sirius board also held talks with Sharesoc, a 
group which represents individual investors, which had raised concerns about the transaction. However, the deal was 
supported by two of the largest proxy advisor firms, ISS and Glass Lewis, and the scheme was narrowly approved by the 
requisite majority of scheme shareholders at the court meeting.

The possible offers by GKI and KKR in relation to beleaguered healthcare chain, NMC Health, took place against the 
backdrop of a prolonged campaign by US hedge fund, Muddy Waters, highlighting alleged financial and accounting 
misconduct.

In December 2019 Muddy Waters published a report accusing the company of misstating the value of its assets, its 
cashflow and the levels of its debt. Following the release of Muddy Waters’ report, NMC’s share price fell dramatically 
by almost 50% in four days. NMC rejected the findings in the report, but following an independent review the company 
issued an announcement in March 2020 saying that its advisers had “discovered evidence leading to suspected 
fraudulent behaviour in relation to some elements of NMC’s previous financial activities.” Neither of the possible offers 
from GKI and KKR resulted in firm offers and in April 2020 NMC was placed into administration.

Whilst we have seen a decline in new activist campaigns and demands since the pandemic, that is no cause 
for complacency on the part of the boards of UK listed companies. Many activists have adopted a ‘wait and 
see’ approach, and there is much activity going on below the surface, with various activists repositioning 
themselves to take advantage of share price volatility and preparing for strategic engagement once the path 
ahead is clearer. Companies would do well to prepare now for possible engagement in the coming months.

Patrick Sarch, Partner, White & Case

Shareholder activism has become a relatively common feature of UK public M&A, particularly on larger 
deals. In addition to “bumpitrage” which focuses on offer terms being improved ahead of a scheme vote or 
the offer going unconditional to acceptances, there is a growing trend of shareholders raising issues leading 
up to or at scheme court sanction hearings, with the Inmarsat take-private providing a recent and high 
profile example of that. 

Lee Coney, Partner, Clifford Chance  

Coronavirus issues and impact
In addition to the impact on M&A deal volumes, the coronavirus pandemic affected public takeover transactions in a 
number of ways:

 Ҍ offer documentation included disclosures of the impact that the pandemic was having on current trading

 Ҍ  some bidders qualified their post-offer intention statements in offer documentation to allow them to take mitigating 
action in the event of the pandemic causing a material worsening of the economic environment

 Ҍ one 2019 bidder announced that it was diverging from an earlier post-offer intention statement as a result of the 
impact that the pandemic was having on its business

 Ҍ  one bidder unsuccessfully sought to lapse its offer on the basis of the impact that the pandemic was having on the 
target business (see below)

 Ҍ  scheme meetings and court sanction hearings were generally held on a virtual basis

 Ҍ  a large number of competition authorities around the world temporarily changed their merger control review 
procedures as a result of the impact of the coronavirus pandemic. This has had a material impact on bid timetables 
in some transactions, in particular in relation to the extended time required to satisfy pre-closing regulatory 
approval requirements

https://www.lexisnexis.co.uk/blog/corporate-law/market-tracker-trend-report---trends-in-uk-public-m-a-deals-in-2019
http://d.muddywatersresearch.com/content/uploads/2019/12/MW_NMC_12172019-1.pdf
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One of the effects of the pandemic has been to accelerate the recent trend that was apparent even before 
the pandemic for countries to tighten their foreign direct investment screening regimes. Many countries 
have introduced new restrictions as a result of the pandemic, particularly to protect domestic businesses 
which operate in strategically important sectors, such as critical infrastructure, technology and health, and/
or which might be vulnerable to foreign takeover as a result of the pandemic. The same is true of the UK, 
and foreign bidders are likely going to have to contend with stricter FDI restrictions in the UK in the future. 

Leon Ferera, Partner, Jones Day 

Coronavirus has impacted bids or possible bids in a myriad of ways, due to the impact on deal dynamics, 
due diligence and debatable deal values. In particular, just the fact that until recently it would not have 
been possible for senior executives to meet in person to initiate sensitive (even in friendly situations) 
offer discussions, has slowed down or even meant brakes being applied fully on possible bids. Similarly, 
whilst due diligence may be possible on a remote and virtual basis in the case of some companies, not all 
target businesses can be adequately diligenced on a remote basis. Finally, the lack of visibility and clarity 
of the impact of CV19 on other target businesses (in the short and medium term) have placed some 
insurmountable valuation challenges for some bidders.

Given these challenges, one might have expected bids to feature specific bespoke, negotiated conditions 
relating to the material impact of CV19 on specific aspects of target business, operations or revenues. We 
have not however seen much evidence of parties negotiating any such CV19 bespoke conditions and of 
course in the one case where a bidder did try to seek to lapse its bid for CV19 related reasons by invoking a 
number of conditions including ‘MAC-type’ conditions (albeit general in nature and not bespoke), the Panel 
Executive was successful in promptly and firmly rejecting this attempt by a bidder in the case of the bid for 
Moss Bros.

Selina Sagayam, Partner, Gibson Dunn

Panel refuses bidder’s request to lapse Moss Bros offer
H1 2020 saw Brigadier Acquisition Company unsuccessfully seek a ruling from the Panel allowing it to lapse its offer for 
Moss Bros in view of the impact that the coronavirus pandemic and related UK government measures were having on 
Moss Bros’s business.

The Panel did not publish its reasoning for the ruling other than to note that Brigadier had not established that the 
circumstances which gave rise to its right to invoke the relevant conditions were of material significance to it in the 
context of its offer as required by Rule 13.5(a) of the Code.

The Panel’s ruling is dealt with in more detail in the legal and regulatory section of this report.

The Executive’s decision not to allow the invocation of a MAC condition in the offer for Moss Bros was in 
line with its published guidance on invocation. The Panel’s conditions regime does need to be amended 
to address the anomaly, which is particularly evident in a post-Brexit world, that EU antitrust conditions 
receive special treatment for invocation under the Code compared to those in other jurisdictions. 

Simon Wood, Partner, Addleshaw Goddard

The Panel Executive has always taken a particular tough line on bidders who seek to invoke conditions 
other than in relation to UK or EU anti-trust or shareholder approvals/acceptances and their ruling against 
the bidder was entirely consistent with that approach. The timing of the firm offer announcement is also 
unlikely to have helped the bidder’s cause as at that time the impact of COVID-19 was becoming more 
apparent in China and other parts of Europe and businesses were already starting to test their working from 
home and other measures meaning that the bidder would have faced an uphill struggle to demonstrate that 
the material impact on the UK was unforeseeable. 

Dan Schuster-Woldan, Partner, Linklaters 
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Legal and regulatory developments
Other legal and regulatory developments in H1 2020 included: 

 Ҍ the Corporate Insolvency and Governance Act 2020, which includes measures to facilitate the holding of general 
meetings virtually, was enacted

 Ҍ the High Court has shown a willingness to give directions allowing court-convened scheme meetings to be held 
virtually in certain circumstances

 Ҍ the Competition and Markets Authority (CMA) blocked the completed JD Sports/Footasylum merger and approved 
the completed Just Eat/Takeaway.com acquisition

 Ҍ the Enterprise Act 2002 (Specification of Additional Section 58 Consideration) Order 2020 introduced a new power 
enabling the government to intervene on public interest grounds in transactions where a business that is directly 
involved in a pandemic response finds itself the target of a takeover

 Ҍ the government introduced two draft statutory instruments that apply lower notification thresholds for mergers 
involving the following sectors of the economy deemed central to national security: 

 ◦ artificial intelligence

 ◦ cryptographic authentication technology

 ◦ advanced materials

These and other developments are dealt with in the legal and regulatory section of this report.

The UK is joining a long list of nations that have introduced stricter foreign investment controls in response 
to the COVID-19 pandemic. The government wants to quell perceived concerns over opportunistic 
acquisitions given the devaluation of the pound and strategic weakness of certain industries due to COVID 
of strategic assets and ‘home-grown’ local champions particularly in the technology sector. This first set of 
measures is intended as a stop-gap addressing those companies most affected by the pandemic (eg food 
supply, vaccines and PPE). Tech companies will follow in a second round, but the step change will come with 
the third set of changes expected in the NS&I Bill which will bring in a CFIUS-style investment screen in the 
UK: a new frontier for UK regulation. 

Nicole Kar, Partner, Linklaters
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01 Deal value and volume

Deal volume decreased significantly in H1 2020 (12 firm offers) compared with 33 firm offers in H1 2019 and 33 firm 
offers in H2 2019. 

Deal volume (firm offers 2015-2020)

Deal volume by calendar month

Deal activity was particularly low in April and May 2020 with only one firm offer announced in each of these months.
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M&A levels have been affected with 
a number of deals not progressing as 
parties address the issues faced by 
their businesses (and balance sheets) in 
priority to M&A and wait to see what 
a ‘new normal’ might look like before 
re-engaging with M&A. A number of 
potential deals have remained under 
review to enable parties to move quickly 
‘at the right time’ although it is still 
unclear when that might be. People 
are generally hopeful that Q4 will see 
an uptick in M&A and we have already 
seen a number of potential investors 
starting to make preparations for 
activity or initiate early stage moves. 
New deals are likely to be complicated 
by valuation difficulties and a mismatch 
in buyer and seller expectations. 
Wider stakeholder views (including 
politicians and regulators) are also 
going to create additional challenges for 
potential buyers.

Iain Fenn,  
Partner, Linklaters 

Investment professionals remain divided 
on timing for a global recovery and 
many analysts are concerned over 
mispricing following the significant 
rebound of the stock markets. Bidders 
will be cautiously awaiting Q2 trading 
updates to gain visibility on the impact 
of the pandemic and this caution is 
reflected in the depressed deal volume 
for H1. Once the market settles down 
into a new ‘normal’, market dynamics 
will create opportunities for investors 
and we expect M&A to return in the 
second half of the year.

Patrick Sarch,  
Partner, White & Case

Deal value was also markedly down with aggregate deal value of £2.6bn 
and average deal value of £220m. This is the lowest half-yearly aggregate 
deal value for UK public M&A transactions since H1 2009 when there were 
five firm offers with an aggregate deal value of £1.3bn and compares with 
aggregate deal values of £26.5bn and £27.5bn and average deal values of 
£802m and £833m in H1 2019 and H2 2019 respectively. 

Of the 12 firm offers announced in H1 2020, only one had a deal value 
over £1bn compared with seven in H1 2019 and six in H2 2019. This was 
Freshwater Group’s offer for Daejan Holdings, which valued the entire issued 
share capital of the target at £1.3bn and the 20.5% free-float shares not 
already owned by the Freshwater Group and its concert parties at £267m. 
The second largest transaction was Anglo American’s £404m offer for 
Sirius Minerals

Aggregate deal values 2015-2020 (£bn)
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The difference in terms of deal 
activity between H1 2020 and the 
same period last year is stark, but not 
surprising: there was extreme volatility 
and uncertainty in the markets and 
companies have focussed on shoring 
up their balance sheets rather than on 
M&A. In addition, people were not able 
to get out for physical meetings, which 
was not conducive to conducting proper 
due diligence, and, with companies 
facing so much near term uncertainty, 
price discovery has been particularly 
challenging. While buyers feared 
overpaying, the situation also gave 
target boards reason to be cautious. 
Share prices declined significantly and 
agreeing to sell a company while its 
share price was so depressed risked 
undervaluing the company, which could 
be embarrassing for target boards if, 
as has now happened to a significant 
extent, prices were subsequently 
to rebound. 

Leon Ferera,  
Partner, Jones Day
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Firm offers announced in H1 2020

Target Bidder Deal  
value Industry (target) Structure Consideration Bidder 

nationality1

Daejan Holdings Freshwater Group £1.31bn2 Property Scheme
Cash and 
loan note 

alternative
UK

Sirius Minerals Anglo American £404m Mining, Metals  
& Extraction Scheme Cash only UK

Huntsworth Clayton, Dubilier & 
Rice £400m Media & Telecoms Scheme Cash only US

Georgia 
Healthcare Group Georgia Capital £158m Healthcare Offer Shares only UK

Haynes Publishing 
Group

Infopro Digital 
Group £115m Media & Telecoms Scheme Cash only Netherlands3 

Castleton 
Technology MRI Software £82m Computing & IT Scheme Cash only US

Share ii Group £62m Financial Services Scheme Cash and 
shares UK4

IndigoVision 
Group Motorola Solutions £30m Computing & IT Scheme Cash only  US

Redx Pharma Redmile Group £29m Pharmaceutical  
& Biotechnology Offer Cash only US

Columbus Energy 
Resources

Bahamas Petroleum 
Company £25m Oil & Gas Scheme Shares only UK5

Moss Bros
Brigadier 

Acquisition 
Company

£23m Retail & 
Wholesale Trade Scheme Cash only UK and US6 

Be Heard Group MSQ Partners £6m Media & Telecoms Scheme Cash only UK

1 Where a newco bid vehicle was used, this table refers to the country of incorporation of the ultimate parent or tax residence of the ultimate 
shareholder. 

2 This value is based on the entire issued share capital of the target. The 20.5% free-float shares not already held by the Freshwater Group and its 
concert parties was valued at £267m.

3 Infopro is majority-owned by funds managed and advised by TowerBrook, which is headquartered in the UK and US. However, as Infopro is not a 
newco formed for the purpose of the offer, it is treated as a Netherlands bidder for these purposes.

4 ii Group is registered in Guernsey and is majority owned by funds managed by JC Flowers & Co. However, as ii Group is not a newco formed for 
the purpose of the offer, it is treated as a Guernsey bidder for these purposes. In addition, Guernsey is treated as part of the UK for the purposes of 
this report.

5 Bahamas Petroleum Company is incorporated in the Isle of Man. The Isle of Man is treated as part of the UK for the purposes of this report.
6 Brigadier Acquisition is majority owned by Regiment Acquisition which in turn is majority owned by Menoshi (Michael) Shina, who is described 

at Companies House as being UK resident. Brigadier is minority owned by Marquis Holdco, which in turn is owned by individuals described at 
Companies House as being US resident.
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02 Deal structure

Schemes of arrangement remain a popular choice of structure with bidders, accounting for 83% of all firm offers 
announced in H1 2020. The two firm offers that were not structured as schemes were Redmile Group’s offer for Redx 
Pharma and Georgia Capital’s offer for Georgia Healthcare Group.

Redmile Group’s offer for Redx was a mandatory offer that took place against the backdrop of a potential competing bid 
by a newco backed by Sam Waksal and Steve Gordon. The mandatory offer was triggered by Redmile’s acquisition of a 
39.5% stake in Redx. Mandatory offers must be structured as general offers unless the Panel’s consent is obtained. 

Georgia Capital’s offer for Georgia Healthcare related to the 29.4% shareholding that it did not already own. The shares 
held by Georgia Capital would not have been eligible to vote at the scheme meetings, which is likely to have been the 
motivating factor in structuring the transaction as an offer.

Although late challenges to schemes 
in 2019 (notably Ophir and Inmarsat) 
should make bidders more vigilant, we 
believe that, on balance, the advantages 
of schemes still outweigh offers and 
that it will continue to be the preferred 
route for bidders wishing to implement 
takeovers.

Tom Matthews,  
White & Case

Firm offers by deal structure

Schemes

10

2

Offers
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The flexible and pragmatic approach 
that a scheme of arrangement permits 
can be seen through the prism of 
the recent Huntsworth plc scheme 
of arrangement. Although scheme 
shareholders were not permitted to 
attend the scheme meetings in person in 
view of the lockdown measures imposed 
as a consequence of the coronavirus 
pandemic, their participation was 
encouraged through the use of a 
‘conference call facility’ through which 
questions could be asked as appropriate, 
which was a novel approach but 
necessary in light of the restrictions in 
place at the time.  Despite the ongoing 
lockdown, the scheme was subsequently 
sanctioned. This transaction appears to 
demonstrate that the Court is prepared 
to adopt a flexible approach to the way 
in which certain elements of the scheme 
process are conducted in view of the 
prevailing circumstances, in order to 
give shareholders the opportunity to 
scrutinise the proposed scheme and give 
effect to the will of shareholders.

Adam Cain,  
Legal Director, Pinsent Masons



Market Tracker Trend Report: Trends in UK Public M&A deals in H1 2020 18

03 Hostile, competing and mandatory offers 

No hostile offers

All of the firm offers announced in H1 2020 were recommended offers. 
This contrasts with 2019 where there were four offers that remained 
hostile throughout the process, two offers that received no definitive 
recommendation and three offers that were initially recommended, but 
the recommendations were withdrawn following the emergence of higher 
competing offers.

Competing offers and mandatory offers

Two companies were the subject of potential competing offers: NMC Health 
and Redx Pharma. 

NMC Health

On 10 February 2020, NMC Health announced that it was in discussions with 
two separate bidders, KKR and GK Investment Group Holdings in relation to 
possible offers for the company. KKR withdrew its interest on 11 February 
and GK Investments issued a no intention to bid statement on 9 March. NMC 
Health ultimately went into administration.

Redx Pharma

Redmile Group’s offer for Redx Pharma took place against the background 
of a potential competing bid by Yesod Bio-Sciences, a newco backed by Sam 
Waksal (the founder and former CEO of biopharmaceutical company, ImClone 
Systems). Redx terminated discussions with Yesod on 28 February 2020 and 
on the same date Redx announced that it had agreed a funding proposal 
with Redmile, a US-headquartered specialist healthcare and life sciences 
investment firm. 

On 13 March 2020 Redx announced that Yesod had made a further private 
approach to Redx and on the same day Redmile announced a mandatory 
offer for the company. This was triggered by Redmile acquiring a 39.5% stake 
from Redx’s largest shareholder, Moulton Goodies, which brought its total 
shareholding in the company to 45.5%. 

The offer was wholly unconditional when the offer document was published as 
Redmile held 58% of Redx’s share capital by that time and the offer closed on 
30 April 2020. Unusually Redmile chose to keep Redx Shares trading on AIM 
immediately after the offer completed.

It is noteworthy that both NMC Health and Redx were distressed companies 
and/or faced urgent funding requirements:

 Ҍ NMC had been the subject of a prolonged campaign by US hedge fund, 
Muddy Waters, highlighting alleged financial and accounting misconduct at 
the company and in April 2020 NMC went into administration

 Ҍ Redx’s interim results published in June 2019 had highlighted that 
additional funding was required for it to continue to support its activities 
beyond Q4 2019 and referenced a material uncertainty over the Group’s 
ability to continue as a going concern

Companies who have spent a number 
of months addressing immediate issues 
within their businesses and shoring up 
their balance sheets are acutely aware 
of their vulnerability. While hostile 
activity has disappeared in the first 
half of the year, as activity picks up it is 
likely that hostile approaches will form 
part of that activity. The gap in price 
expectations between buyer and seller 
and the inability to agree a deal with 
management that will result may well 
drive some offerors to go straight to 
shareholders whose motivations may be 
more short term or mixed.

Iain Fenn,  
Partner, Linklaters

Potential new liabilities and limited 
deal protection measures will drive 
bidders towards more rigorous due 
diligence and away from truly hostile 
bids in the short-term. However, as 
markets remain volatile, we expect to 
see more ‘reluctant recommendations’, 
as valuations and expectations are 
challenged and target boards are 
reticent to recommend what might 
be perceived by shareholders to be an 
‘opportunistic’ bid for the company. 

Dominic Ross,  
Partner, White & Case
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The macroeconomic uncertainties 
are likely to lead to more divergent 
views on valuations, and bidders 
may be more willing to test investor 
sentiment without first reaching an 
agreement on value with the target 
board, as demonstrated by Seafox 
International’s possible hostile offer 
for Gulf Marine Services (which was 
subsequently withdrawn after a number 
target shareholders gave their support 
to the GMS board). Listed companies, 
particularly those in the sectors that are 
more adversely affected by COVID-19 
(such as retail, real estate, etc), 
should refresh their defence manual 
and maintain good dialogue with 
shareholders as part of their defence 
preparation.

Rui Huo,  
Senior Associate, Clifford Chance
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Redx Pharma publishes its interim results which 
reference a material uncertainty over the Group’s 
ability to continue as a going concern. It also 
announces that it has signed a £2.5m loan facility with 
its largest shareholder, Moulton Goodies, as part of 
the board’s efforts to strengthen the balance sheet. 

Redx announces that it has 
terminated discussions with Yesod.

Redx announces that Redmile has agreed to provide 
a short term loan of £5m and to subscribe for shares 
representing 6% of Redx’s enlarged issued share capital 
at an aggregate subscription price of £1.3m. It also 
announces that Redmile and Sofinnova Partners intend 
to commit further investment to the company, which is 
expected to take the form of a £20m convertible loan.

offer closes.

Redx announces that the £5m short-term 
loan has been entered into with Redmile.

Redx Pharma announces that it is in discussions with 
Yesod Bio-Sciences about a possible offer. The company 
is also asking shareholders to agree to the capitalisation 

of the £2.5m Moulton Goodies loan into shares.

Redx announces that it has received a further 
private approach from Yesod about a possible offer.

Redmile announces it has acquired an additional 39.5% 
shareholding from Moulton Goodies thereby increasing 

its stake to 45.5%, which triggers a mandatory offer. 
The Redmile offer is recommended by the Redx board.

Redmile offer document is posted to shareholders. 
By this point Redmile holds 58% of Redx’s issued 

share capital and the offer is wholly unconditional. 
Redmile announces that it intends to keep the Redx 

shares trading on AIM following completion.

Redx Pharma announces a proposed US$30m financing 
package under which US$29m of sterling denominated 

convertible loan notes will be issued to Redmile and 
Sofinnova Partners and new ordinary shares will be issued 

to Sofinnova for a subscription price of £812,000.

10 June 2019

28 February 2020

28 February 2020

30 April 2020

30 March 2020

31 December 2019

13 March 2020

13 March 2020

9 April 2020

30 June 2020

Deal in focus: Redx Pharma

The offer for Redx Pharma was the only publicly competitive situation during H1.  It shows that,  
even during difficult periods for M&A like the one we have just witnessed, there will still be competition for desirable assets.

Leon Ferera,  
Partner, Jones Day
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04 Public to private transactions 

There were eight P2P transactions in H1 2020 which represents a significant decrease on 2019 (H1 2019: 13 firm 
offers; H2 2019: 19 firm offers). However, the number of P2P transactions as a proportion of all firm offers increased 
with 67% of the firm offers announced being P2P transactions. This compares with H1 2019 and H2 2019, when 
private equity, financial investors and individuals/family offices accounted for 39% and 58% respectively of all 
firm offers. 

P2P deal values were markedly lower with aggregate deal value of £2.03bn (H1 2019: £15.7bn; H2 2019: £10bn) and 
average deal value of £253m (H1 2019: £1.2bn; H2 2019: £524m). However at 77%, aggregate P2P deal value as a 
proportion of all firm offers was relatively stable when compared with previous review periods.  

Two of the P2P transactions in H1 2020 involved individuals or family offices: Freshwater Group’s offer for Daejan 
Holdings (Freshwater Group is owned by the Freshwater family) and Brigadier Acquisition’s offer for Moss Bros 
(Brigadier is majority owned by Crew Clothing owner, Michael Shina). The Freshwater Group’s offer for Daejan was 
also the largest transaction in H1 2020, valuing the entire issued share capital of Daejan at £1.3bn and the 20.5% 
free-float shares not already owned by the Freshwater Group and its concert parties at £267m. The second largest P2P 
transaction was CD&R’s £400m offer for Huntsworth.

Five of the P2P transactions were cash offers. In addition, one was a cash offer with a loan note alternative and one was 
a cash offer with an unlisted share alternative (see: Nature of consideration below).

Private equity houses, sovereign wealth 
funds and  pension funds still have a 
lot of capital to deploy. As the impact 
of the pandemic first hit the UK, 
sponsors spent time ensuring that their 
portfolio companies were in the best 
shape possible and taking all necessary 
mitigating actions. More recently they 
have started to turn their attention 
to the future and whether there are 
attractive investments that they could 
make. They are very mindful of the 
continuing uncertainty and the pricing 
challenges and mismatches that can 
bring. They are also mindful of wider 
considerations and the importance 
of not being perceived to be taking 
advantage of a crisis situation. However, 
as time passes and the longer-term 
impact of the pandemic becomes 
clearer, we expect to see sponsors 
engaging in more public M&A activity 
across a broad range of sectors.

Iain Fenn,  
Partner,  Linklaters
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AG’s recent survey of UK private equity 
houses and financial advisers identified 
three key factors for P2P activity, being 
increased competition for private assets 
among PE houses, a lack of opportunity 
to acquire privately-held businesses, and 
the better value proposition provided 
by listed targets. These interlinked 
drivers have been exacerbated by the 
COVID-19 crisis and look set to remain 
a feature of the deal landscape.

Simon Wood,  
Partner, Addleshaw Goddard

The drop in the prevailing share price 
of a number of UK listed companies 
in recent months provides a tangible 
opportunity for the private equity 
community to deploy capital. Whilst 
the ramifications of the COVID-19 
pandemic might mean that we do not 
see the same level of P2P activity in 
the market as was experienced earlier 
in the year, the outlook is still positive. 
The combination of historically low 
interest rates, continued share price 
volatility and the availability of capital 
to sponsors means that the private 
equity community may continue to 
look towards the public arena in the 
latter part of the year to take advantage 
of the fact that many companies are 
undervalued. It will also be interesting 
to see if the trend of consortium bids 
continues as private equity bidders may 
seek to combine resources and allocate 
investment risk accordingly in a post 
COVID-19 environment. 

Julian Stanier,  
Partner, Pinsent Masons 

The first half of the year saw continued 
P2P activity, with P2Ps accounting for a 
significant proportion of UK public M&A 
deals (although overall deal volume 
and deal value has been comparatively 
low).  Access to cheap debt, and forming 
consortiums, have helped facilitate 
PE-backed deals over the last few 
years. The current market volatility may 
present opportunities for PE bidders, 
but they are likely to act cautiously 
given challenges around valuation and 
forecasting in the uncertain COVID-19 
climate. While we expect public M&A 
activity to remain at depressed levels 
for the remainder of the year, financial 
investors are likely to be “first movers”, 
looking to launch deals from Q3/Q4 
2020 onwards, though perhaps smaller 
value deals. We have also seen a return 
of PIPEs to the UK market and an uptick 
in strategic stakebuilding, which in some 
cases may be a precursor to further P2P 
activity. 

Katherine Moir,  
Partner, Clifford Chance
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05 UK and international bidders

Of the 12 firm offers announced in H1 2020: 

 Ҍ  6 (50%) were made by UK bidders  (H1 2019: 46%; H2 2019: 33%) 

 Ҍ  4 (33%) were made by US bidders (H1 2019: 16%; H2 2019: 30%)

 Ҍ  1 (8%) was made by a bidder whose shareholders were based in the UK 
and the US

 Ҍ  1 (8%) was made by a Netherlands bidder 

Overseas bidders were involved in firm offers with an aggregate deal value 
of £679m, which represented 26% of aggregate deal value for all firm offers 
during H1 2020. This is a decrease on 2019 where overseas bidders were 
engaged on firm offers with an aggregate deal value of £19.3bn and £24.7bn 
in H1 2019 and H2 2019 respectively, which represented 73% and 46% of 
aggregate deal values during those review periods. 

Protectionism is a growing and 
global trend. In the UK we have been 
awaiting tighter legislation since the 
government’s 2018 white paper. 
However, COVID-19 has brought the 
government’s plans into sharp focus, 
as the importance of self-reliance has 
risen up the political agenda. With 
the introduction of new rules, which 
expand the government’s jurisdiction 
to intervene in takeovers, it remains 
to be seen whether an appropriate 
balance can be struck between those 
championing open markets and those 
keen to see stricter legislation imposed. 
Despite this, we are still seeing high 
levels of interest from non-UK bidders, 
particularly from across the Atlantic, 
and expect this to continue as the weak 
sterling continues to open up the UK 
market for international buyers.

Dominic Ross,  
Partner, White & Case

7 For these purposes we have treated Guernsey and the Isle of Man bidders as UK bidders.

Bidder jurisdiction (firm offers)
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06 Industry

Given the decreased deal volume it is difficult to draw meaningful conclusions about industry sector focus when looking 
solely at firm offers. In H1 2020, there were three firm offers in the Media & Telecommunication sector and two firm 
offers in the Computing & IT sector. The remaining seven firm offers were in a range of sectors. However, if possible 
offers are included, a trend emerges with six (27%) of the 22 possible and firm offers announced in H1 2020 being in 
the Healthcare and Pharmaceuticals sectors and six (27%) possible and firm offers being in the Computing & IT and the 
Media & Telecommunications sectors.

The largest firm offer was in the Property sector (Freshwater Group’s offer for Daejan Holdings), which valued the 
entire issued share capital of the target at £1.3bn and the 20.5% free-float shares not already owned by the Freshwater 
Group and its concert parties at £267m. The second largest transaction was Anglo American’s £404m offer for mining 
company, Sirius Minerals.

We are seeing a lot of interest in Commercial Real Estate, 
despite some significant challenges, as there is a real asset 
value and many companies are trading at large discounts. 
Also, cash-generative businesses (Tech, Healthcare, TMT and 
others) are likely to be dictators of deal terms while those 
suffering continued stress as a result of COVID (Travel, high 
street Retail, chain restaurants etc) are likely to need to take 
terms offered.

Patrick Sarch,  
Partner, White & Case

Given the current focus on how to combat the COVID-19 
pandemic and how to keep in touch with people and stay 
connected, it comes as no surprise that the Healthcare 
and the Pharmaceuticals & Biotechnology sectors and 
the Computing & IT and the Media & Telecommunication 
sectors are the most active. Much of this activity is related to 
opportunistic bidders wanting to get ahead of the curve in the 
‘new normal’.

Julian Stanier,  
Partner, Pinsent Masons

Industry sectors by deal volume (possible offers and firm offers)
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Notwithstanding the limited numbers 
of deals to support a conclusive 
sectoral trend, given that healthcare 
is front and centre of this crisis and 
technology has been a critical enabler 
of global management of the crisis, it 
is not surprising that investments in 
healthcare and pharma/biotech feature 
prominently in bid activity. The strong 
appetite in these sectors is borne out 
by the wider M&A (including private 
M&A) and global markets and indeed 
has even resulted in the UK government 
introducing protective measures to 
scrutinize transactions in these and 
related sectors.

Selina Sagayam,  
Partner, Gibson Dunn
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(firm offers)
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07 Nature of consideration 

Of the 12 firm offers announced in H1 2020:

 Ҍ  8 (67%) were cash only offers

 Ҍ  2 (17%) were shares only offers

 Ҍ  1 (8%) was a cash and unlisted loan note alternative offer

 Ҍ  1 (8%) was a cash and unlisted shares offer

Ten (83%) of the 12 firm offers announced in H1 2020 had some form of cash 
element and it was the exclusive form of consideration in 67% of deals. This 
is not markedly different to 2019 where cash featured in 83% of all deals and 
was the exclusive form of consideration in 79% of deals. 

Uncertain valuations will be 
compounded by the price risk caused 
by volatile equity markets making 
securities offers risky for offerors and 
investors alike. We expect the strength 
of private equity buyers and low cost of 
debt combined with this risk will lead to 
an increased percentage of cash offers 
in the next six months.

Dan Schuster-Woldan,  
Partner, Linklaters

Cash and unlisted shares

The consideration in ii Group’s offer for Share comprised a mixture of 
cash and unlisted shares, with the unlisted shares representing 90% of the 
consideration. Offering consideration in the form of unlisted securities is not 
common on public takeover transactions owing to the concern that many 
investors have about holding illiquid investments. For this reason the Code 
requires that the offer/scheme document and any subsequent circular from the 
offeror contain an estimate of the value of such securities by an appropriate 
adviser. 

The consideration shares contained restrictions on their transfer and members 
of the ii Group management held shares that would in certain circumstances 
entitle them to enhanced payments if any dividend, distribution, return of 
capital or exit event occurred. Ordinarily these terms would not be acceptable 
to offeree shareholders, but Share’s share capital was tightly held with the 
company’s founder, Gavin Oldham, and his family holding 69% of the issued 
share capital. Oldham and his family, together with the other Share directors, 
provided irrevocable undertakings to vote in favour of the scheme, which made 
it very likely that the scheme would be approved by the requisite majority of 
shareholders.

Nature of consideration
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We expect there to be an increase 
in the number of bidders utilising all 
share offers to execute their acquisition 
strategies during the latter part of 
2020.  Although the percentage 
of transactions involving all share 
consideration has reduced over the 
course of recent years given the strong 
availability and relatively low cost of 
cash, we are finding that companies 
are now placing a significant emphasis 
on managing liquidity in light of the 
myriad of problems created by the 
COVID-19 pandemic. With a number 
of competing demands for a company’s 
existing cash resources and potential 
mismatches in valuation metrics, there 
appear to be fertile conditions for all 
share consideration to be used more 
frequently by listed bidders. The most 
frequent stumbling blocks that parties 
to an all share offer tend to encounter 
relate to the future composition of the 
management team and the respective 
valuations of the companies, which 
can lead to a significant degree of 
competitive tension, particularly if the 
deal is characterised as an all-share 
merger.  If such practical issues can be 
overcome, we may see an increasing 
trend towards the type of all-share 
mergers seen in 2019 where One 
Savings Bank plc and Charter Court 
Financial Services Group plc and 
Northgate plc and Redde plc reached 
agreement on proposed combinations. 
The recent Takeaway.com and Just 
Eat plc merger also provides further 
evidence that all share mergers remain 
a prominent feature of the UK public 
M&A landscape. 

Adam Cain,  
Legal Director, Pinsent Masons
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08 Financing the offer

Of the 10 firm offers that involved a cash consideration element: 

 Ҍ  5 were funded solely by existing cash resources

 Ҍ  2 were funded solely by debt finance 

 Ҍ  1 was funded by a combination of equity subscription to bidco/PE funds 
and debt finance

 Ҍ  1 was funded by a combination of existing cash resources and debt finance

 Ҍ  1 was funded by a combination of existing cash resources, equity 
subscription to bidco/PE funds and debt finance 

70% of the 10 firm offers that involved a cash element were financed in whole 
or in part by existing cash reserves (H1 2019: 44%; H2 2019: 32%) and 50% 
involved some form of debt financing (H1 2019: 38%; H2 2019: 50%). 

Prior to the pandemic we saw an 
increase in the complexity of funding 
structures, particularly in larger deals. 
More sophisticated bidders were looking 
to financing to balance risk and reward, 
with combinations of debt, equity and 
hybrid funding becoming increasingly 
common. Current market volatility 
means that market flex is more likely to 
be used in transactions and acquisition 
finance is likely to be more expensive.

Patrick Sarch,  
Partner, White & Case

Source of finance for cash element of offer

Debt finance

Existing cash resources and debt finance

Existing cash resources

Debt finance and equity subscriptions
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09 Possible offers, formal sale processes and strategic reviews

Firm offers

9 (75%) of the 12 firm offer announcements made in H1 2020 were made without any prior possible offer, formal sale 
process or strategic review announcement.

Possible offers

There were 10 possible offer announcements in H1 2020 identifying potential bidders in relation to nine targets (H1 
2019: 18 possible offers in relation to 17 targets; H2 2019: 14 possible offers in relation to 12 targets). 

Three of the 10 (30%) possible offers announced in H1 2020 progressed to firm offers, six (55%) lapsed and one (9%) 
was ongoing as at 30 June 2020. This is a lower conversion rate compared with H1 2019, which saw 56% of possible 
offers progressing to firm offers, but is a similar level (33%) to that seen in H2 2019.

Possible offers progresing to firm offers in review period

H1 2019

H1 2020

H2 2019

0 4 106 12 182 8 1614 20

Progressed to firm offer Ongoing Terminated

Formal sale processes and strategic reviews

Rather than being a passive participant in any potential offer process, an offeree may actively search for suitable 
offerors by putting itself up for sale publicly, by embarking on a formal sale process (FSP). Where an FSP has 
commenced, an offeree may approach the Panel for dispensations from:

 Ҍ  the requirements to identify publicly all offerors that have approached the offeree 

 Ҍ  the automatic put up or shut up (PUSU) regime

 Ҍ  the prohibition on break fees

In H1 2020, eight companies announced FSPs and/or strategic reviews. Of these:

 Ҍ  two companies announced an FSP

 Ҍ  five companies announced FSPs as part of wider strategic reviews

 Ҍ  one company announced a strategic review

This is an increase on 2019 which saw six companies in H1 2019 and six companies in H2 2019 announce FSPs and/or 
strategic reviews.

Six (75%) of the companies announcing FSPs and/or strategic reviews were AIM-quoted and two (25%) were Main 
Market companies. The announcements were made by companies across a broad range of industry sectors

Of the eight FSPs and strategic reviews announced in H1 2020, two (25%) terminated and six (75%) were ongoing as at 
30 June 2020.

10 1 7

5 2 7

3 1 6
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Given the strict requirements to proceed 
with an offer once firmly announced 
and the notoriously high bar to lapse 
a UK bid, it is no wonder that we have 
seen in the last two six month periods, 
modest ’possible to firm’ conversion 
rates reflecting the uncertainties in 
the market in H2 2019 due to Brexit 
uncertainty and with the start of 
CV19 impact which has of course 
continued into H1 2020, resulting in 
’buyer’s remorse’ on deals subject of 
possible offer announcements. Whilst 
some bidders have sought to mitigate 
mid-longer term implications of some 
of these uncertainties for example 
by introducing more specific CV19 
qualifications into post-offer intention 
statements, for other bidders who have 
chosen to walk away from possible bids 
-  these strategies have not been able to 
address the risk of more fundamental 
unanswered questions on valuation and 
CV19 impact on the operations and 
prospects of a business.

Selina Sagayam,  
Partner, Gibson Dunn

Cash flow or balance sheet issues are 
causing companies to actively seek 
out, through a formal sale process, or 
otherwise be open to, a strategic merger 
or full takeover. Targets are looking for 
funding but are willing to consider an 
M&A alternative.

Tom Matthews,  
Partner, White & Case

It will be interesting to see if in 
these unprecedented times, when 
the COVID-19 pandemic is causing 
the biggest disruption in decades to 
economies across the world, whether 
the consequential pressure on UK 
listed companies results in an increase 
in companies pursuing formal sales 
processes. There is a perception in the 
market amongst some practitioners that 
electing to proceed down the route of a 
formal sales process signifies a failure to 
execute the company’s chosen strategy 
successfully or that it has experienced 
prolonged financial difficulty. The very 
public nature of a formal sales process 
means that a company is seen as being 
‘in play’ as a consequence. One should 
also not discount the possibility in the 
next six months of certain opportunistic 
bidders seeking to take advantage 
of the commencement of a formal 
sales process to launch an offer which 
the target company may consider to 
fundamentally undervalue it.  We have 
witnessed certain companies using 
an FSP to create competitive tension 
recently, particularly where they have 
received a large degree of interest from 
prospective bidders, which perhaps 
illustrates the potential benefits that a 
well-run and successfully co-ordinated 
formal sale process can provide.

Adam Cain,  
Legal Director, Pinsent Masons
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10 Irrevocable undertakings 

Irrevocable undertakings to accept an offer are normally sought by an offeror from significant offeree shareholders 
immediately prior to the announcement of a firm offer, so as to secure as much comfort as possible that the offer will 
be successful. They enable the offeror to show it has substantial support for its offer as soon as it is announced and may 
also assist the offeror in obtaining the recommendation of the offeree board.

Hard and semi-hard undertakings (non-director shareholders) 

In a number of deals in H1 2020, irrevocable undertakings were given by non-director shareholders in favour of bidders 
covering a variety of matters. Non-director shareholders provided bidders with traditional irrevocable undertakings 
in nine of the 12 firm offers (75%) (H1 2019: 70%; H2 2019: 54%). Of these nine deals, four (44%) featured hard 
undertakings only, one deal (11%) featured semi-hard undertakings only, one deal (11%) featured soft undertakings only 
and three deals featured both hard and semi-hard undertakings (33%). 

Hard undertakings will remain binding if a third party makes a competing offer whereas a semi-hard undertaking will 
cease to be binding if a higher competing offer is made at or above a specified price, or at a price in excess of a certain 
percentage of the original offer price. 

When the number of deals involving hard irrevocable undertakings from non-director shareholders is looked at as 
a proportion of all firm offers, a trend emerges with seven (58%) of the 12 firm offers in H1 2020 featuring hard 
irrevocable undertakings. This is an increase on H1 2019 and H2 2019 when hard irrevocable undertakings featured on 
33% and 24% of firm offers announced during those periods. 

In tough market conditions, you 
often see a ‘hardening’ of irrevocable 
undertakings as bidders need and 
expect more incentives/ meaningful 
deal protection provisions to get their 
bid off the ground.

Selina Sagayam,  
Partner, Gibson Dunn

Non-director shareholder undertakings

Hard 

4

1

3

1

Semi-hard  

Soft

Hard and semi-hard

Matching or topping rights (non-director shareholders)

Matching or topping rights allow the original bidder a limited period of time in which to match or improve on a higher 
competing offer before the undertaking lapses. 

Matching rights in irrevocable undertakings featured on three (25%) deals of the 12 firm offers announced in H1 2020 
and none of the deals provided for topping rights. This is not markedly different to H1 2019 and H2 2019 where 
matching and topping rights featured on 21% and 18% of all firm offers announced during those periods.
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11 Post-offer statements of intention and  
post-offer undertakings 

While H1 2020 did not see any bidders provide post offer undertakings 
on takeover transactions, we may start to see different trends emerging in 
H2 2020 and beyond, particularly in the light of the recent changes to the 
Enterprise Act 2002 and appetite for targets in the healthcare and pharma/
biotech sectors. In addition, there was evidence in H1 2020 of the coronavirus 
pandemic impacting some post-offer intention statements (POI statements).

The Code requires an offeror to include a statement in the offer/scheme 
document setting out its intentions for the offeree’s business, employees and 
pension schemes. Any post-offer intention statement must be an accurate 
statement of that party’s intention at the time that it is made and be made 
on reasonable grounds. If a party to an offer has made a POI statement and, 
during the period of 12 months from the date on which the offer period ended, 
or such other period of time as was specified in the statement, that party 
decides either:

 Ҍ  to take a course of action different from its stated intentions, or

 Ҍ  not to take a course of action which it had stated it intended to take it 
must consult the Panel. The party must then make an announcement 
describing the course of action it has taken, or not taken, and explaining its 
reasons for taking, or not taking, that course of action (as appropriate).

For further details, see Practice Note: Provision of information during 
an offer—Rules 19.5 and 19.6—Post-offer undertakings and intention 
statements.

The economic uncertainty arising from the coronavirus pandemic saw a 
number of bidders qualify their POI statements to provide them with flexibility 
to take any mitigating actions in the event of a material worsening of the 
economic environment (eg, the Motorola/IndigoVision, Brigadier/Moss Bros 
and MRI Software/Castleton Technology offers).

Where an offeror or offeree has made a POI statement, it must at the end 
of the 12 month period from the date on which the offer period ended, 
or such other period of time as was specified in the statement publish an 
announcement confirming whether it has taken, or not taken, the course of 
action described in the POI statement.

18 takeovers closed during H1 2019 and the offer parties on these 
transactions were therefore required to publish updates during H1 2020 in 
accordance with Rule 19.6(c) of the Code. Of these 18 transactions:

 Ҍ  13 bidders reported compliance with their POI statements

 Ҍ  4 bidders reported divergence from their POI statements

 Ҍ  1 bidder’s compliance statement (Connect Airways) was outstanding, but 
no enforcement action was taken by the Panel owing to the exceptional 
facts (see below)

Connect Airways’ offer for Flybe Group completed on 11 March 2019 and 
it was therefore required to publish a compliance statement by 11 March 
2020. However, Flybe entered into administration on 5 March 2020 and no 
compliance statement was published.

Before the pandemic target boards 
were becoming increasingly focussed on 
the importance of wider stakeholders 
and, in particular, employee related 
considerations. This is likely to be 
an even bigger focus going forward 
as the issue of protecting jobs in a 
difficult labour market gets heightened 
attention. Similarly, pension trustees 
are becoming increasingly demanding of 
bidders and we expect this to continue 
for some time.

Iain Fenn,  
Partner, Linklaters

https://www.lexisnexis.com/uk/lexispsl/corporate/docfromresult/D-WA-A-AU-AU-MsSWYWC-UUW-UZEYAAUUW-U-U-U-U-U-U-ACECUZWADU-ACEWZVWEDU-EZACYWBCC-U-U/1/linkHandler.faces?psldocinfo=Motorola_IndigoVision_takeover_statements_of_intention_qualified_by_coronavirus__COVID_19__concerns&ps=null&bct=A&homeCsi=412012&A=0.3384544382128666&urlEnc=ISO-8859-1&&dpsi=0OJW&remotekey1=REFPTID&refpt=CITEID_388914&service=DOC-ID&origdpsi=0S4D
https://www.lexisnexis.com/uk/lexispsl/corporate/docfromresult/D-WA-A-AU-AU-MsSWYWC-UUW-UZEYAAUUW-U-U-U-U-U-U-ACECUZWADU-ACEWZVWEDU-EZACYWBCC-U-U/1/linkHandler.faces?psldocinfo=Motorola_IndigoVision_takeover_statements_of_intention_qualified_by_coronavirus__COVID_19__concerns&ps=null&bct=A&homeCsi=412012&A=0.3384544382128666&urlEnc=ISO-8859-1&&dpsi=0OJW&remotekey1=REFPTID&refpt=CITEID_388914&service=DOC-ID&origdpsi=0S4D
https://www.lexisnexis.com/uk/lexispsl/corporate/docfromresult/D-WA-A-AU-AU-MsSWYWC-UUW-UZEYAAUUW-U-U-U-U-U-U-ACECUZWADU-ACEWZVWEDU-EZACYWBCC-U-U/1/linkHandler.faces?psldocinfo=Motorola_IndigoVision_takeover_statements_of_intention_qualified_by_coronavirus__COVID_19__concerns&ps=null&bct=A&homeCsi=412012&A=0.3384544382128666&urlEnc=ISO-8859-1&&dpsi=0OJW&remotekey1=REFPTID&refpt=CITEID_388914&service=DOC-ID&origdpsi=0S4D
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The four transactions where bidders reported divergence from their POI 
statements were:

 Ҍ  BTG offer by Boston Scientific: Boston Scientific announced on 3 April 
2020 (eight months after the scheme became effective) that in response 
to the coronavirus pandemic, it was taking proactive steps to reduce costs, 
including a temporary reduction of hours worked and a corresponding 
temporary reduction in remuneration

 Ҍ  Earthport offer by Visa: Visa announced on 4 February 2020 (nine months 
after its offer closed) that it had agreed to sell Earthport’s spot and 
foreign exchange subsidiary, Earthport FX, to a business owned by Pollen 
Street Capital, in order to accelerate the growth of Earthport’s wider core 
payment business

 Ҍ  Footasylum offer by JD Sports Fashion: JD Sports announced on 16 April 
2020 that the CMA’s review of the offer prohibited JD Sports from taking 
any action regarding the integration of Footaslyum into JD Sports

 Ҍ  RhythmOne offer by Taptica International: Taptica announced on 4 July 
2019  (three months after the scheme became effective) that following a 
detailed review of RhythmOne’s operations, the board had decided to close 
RhythmOne’s Chennai office and certain associated product lines

Increased disclosure has been a 
feature of bids during the pandemic. 
Moss Bros no doubt benefited from its 
increased disclosure around current 
trading and the impact of COVID-19 
in the recommendation language when 
defending against Brigadier’s challenge 
to invoke. Similarly it is sensible for 
bidders to clarify and/or qualify 
statements around employment and 
conditions of employment given the 
uncertainty in the market.

Patrick Sarch,  
Partner, White & Case



Market Tracker Trend Report: Trends in UK Public M&A deals in H1 2020 34

12 Shareholder activism  

Sirius Minerals

In our UK public M&A deals in 2019—Market Tracker Trend report we reported 
on increased shareholder engagement on takeover transactions. An example 
of this trend continuing in H1 2020 was Anglo American’s offer for Sirius 
Minerals, where shareholders such as Jupiter Asset Management and Odey 
Asset Management urged the Sirius board to seek better offer terms or to 
pursue alternative rescue plans. The Sirius board also held talks with Sharesoc, 
a group which represents individual investors, which had raised concerns 
about the transaction. Around half of Sirius’s shareholders (85,000) were retail 
investors, and the company required their support to approve the scheme.

Sirius and Anglo American did, however, receive support for the deal from two 
of the largest` proxy advisor firms, ISS and Glass Lewis, who agreed that if 
the transaction did not proceed, the company would most likely be insolvent 
by the end of March. At the court meeting, the scheme was approved by a 
majority in number of scheme shareholders present representing 80% in value 
of the shares voted.

At the court sanction hearing a dissenting shareholder argued that the court 
should not sanction the scheme on the basis that a large number of shares 
were held by nominees on behalf of beneficial owners and that the vote to 
approve the scheme was not representative of these beneficial owners’ views. 
Sharesoc also submitted a letter to the court in support of the dissenting 
shareholder’s objections.

The High Court dismissed these arguments. Beneficial owners were not 
members for the purposes of the Companies Act 2006 (CA 2006) and the 
fact that many beneficial owners did not have an opportunity to vote was not 
directly relevant to whether Sirius’ shareholders had been fairly represented at 
the scheme meeting. The High Court sanctioned the scheme. 

NMC Health

The possible offers by GKI and KKR in relation to beleaguered healthcare 
chain, NMC Health, took place against the backdrop of a prolonged campaign 
by US hedge fund, Muddy Waters, highlighting alleged financial and accounting 
misconduct.

In December 2019 Muddy Waters published a report accusing the company 
of misstating the value of its assets, its cashflow and the levels of its debt. 
Following the release of Muddy Waters’ report, NMC’s share price fell 
dramatically by almost 50% in four days. NMC rejected the findings in 
the report, but following an independent review the company issued an 
announcement in March 2020 saying that its advisers had “discovered 
evidence leading to suspected fraudulent behaviour in relation to some 
elements of NMC’s previous financial activities.” Neither of the possible offers 
from GKI and KKR resulted in firm offers and in April 2020 NMC was placed 
into administration.

Following some high-profile successful 
campaigns, activist short sellers are 
directing increased attention to UK 
and European companies due to their 
levels of indebtedness and a perceived 
lack of shareholder accountability. 
After the initial shock at the arrival 
of ‘bear attacks’ in mainland Europe 
and vindication of various shorters’ 
theses, the technique is becoming more 
accepted and has not been restrained 
by market regulators in the UK. We 
expect these campaigns to continue. 

Tom Matthews,  
Partner, White & Case

https://www.lexisnexis.co.uk/blog/corporate-law/market-tracker-trend-report---trends-in-uk-public-m-a-deals-in-2019
https://www.bailii.org/ew/cases/EWHC/Ch/2020/1447.html
http://d.muddywatersresearch.com/content/uploads/2019/12/MW_NMC_12172019-1.pdf
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13 Legal and regulatory developments   

Virtual Scheme Meetings

The government’s ‘Stay at Home’ measures implemented in response to the 
coronavirus pandemic presented a number of challenges for parties conducting 
takeovers structured as schemes of arrangement. One of the key requirements 
for a scheme of arrangement is for it to be approved by scheme shareholders 
at a court-convened meeting (court meeting). The UK government measures 
prohibiting public gatherings of more than two people effectively restricted 
attendance at a meeting by a shareholder (other than one specifically required 
to form the quorum for that meeting).

The High Court case of Re Castle Direct Plc and others [2020] EWHC 969 
(Ch) illustrates that the courts are prepared in certain circumstances to adopt 
a flexible approach when issuing directions for the conduct of court meetings 
in light of the pandemic restrictions. Although the case concerned a creditors’ 
scheme of arrangement, the principles apply equally to members schemes of 
arrangement such as on a takeover.

The directions sought for the conduct of the meeting included:

 Ҍ  that the court meeting be conducted by telephone

 Ҍ  that there be a facility for scheme creditors to dial into the meeting 
in order to consult with one another and ask questions in relation to 
the schemes

 Ҍ  that the chair’s opening address be transmitted on a webinar or by other 
electronic video means available to all scheme creditors

 Ҍ  that there be a facility for scheme creditors to register their votes 
by telephone

The court considered whether the Companies Act 2006 requirement for 
a ‘meeting’ of creditors necessitated that all creditors be able to attend a 
physical meeting in the same place and concluded that this was not necessary. 
It was possible for a meeting to be held by telephonic means accompanied by 
a webinar. What was important was that there was a ‘coming together’ with 
the ability to consult. This could be achieved by telephone where participants 
could hear and ask questions and express opinions in circumstances in which 
everybody else present was also able to hear, ask questions and express 
opinions.

The decision provides some comfort that the courts will adopt a pragmatic 
approach to the conduct of court meetings in light of the challenges presented 
by the coronavirus pandemic, subject to the following caveats:

 Ҍ  the court emphasised that it will not necessarily be appropriate to grant 
directions of this nature in the future for all companies. Each case would 
have to be decided on its own facts having full regard to the effect of 
the social distancing measures then in force. One of the factors in this 
case was that a large portion of the scheme creditors were aged over 
70, a group which has been identified as particularly vulnerable to the 
coronavirus

Virtual meetings have become the new 
normal during full lockdown. What is 
acceptable to investors, as a matter of 
law and to the courts will continue to 
be reassessed as lockdown is gradually 
lifted but we do not see this as a driver 
or brake on deal activity. 

Dan Schuster-Woldan,  
Partner, Linklaters

Where bidders decide to ‘take the 
plunge’ and make an offer, they 
may be faced with a number of 
COVID-19-related issues. Among 
other things, offer parties will need 
to consider carefully any COVID-19 
disclosures, forecasts, asset valuations, 
post-offer intention statements and 
conditions. Bidders may also need to 
factor in additional time to the takeover 
timetable to address regulatory filings 
as some regulators have extended or 
suspended deadlines. Other timetable 
impacts include an increase in the lead 
time pre-2.7 to contact key investors 
and satisfy wall-crossing compliance 
requirements. We have also seen more 
regular public announcements to ensure 
shareholders and the market are kept 
appraised of key developments and 
logistical matters during the offer.

With the current restrictions on public 
gatherings, it has not been possible to 
conduct meetings with shareholders 
or court hearings in the usual way. 
COVID-19 has driven the adoption 
of a pragmatic approach and the UK 
courts have responded innovatively, 
enabling court hearings, court meetings 
and shareholder meetings to be held 
remotely, supported by the use of 
audio-visual platforms such as Skype.

Katherine Moir,  
Partner, Clifford Chance

https://www.lexisnexis.com/uk/lexispsl/corporate/document/316762/5YTX-GTD3-CGXG-0259-00000-00/
https://www.lexisnexis.com/uk/lexispsl/corporate/document/316762/5YTX-GTD3-CGXG-0259-00000-00/
https://www.lexisnexis.com/uk/lexispsl/corporate/document/412012/5YWN-0B53-CGXG-053M-00000-00/linkHandler.faces?psldocinfo=High_Court_allows_virtual_scheme_meeting_to_be_held__Re_Castle_Trust_Direct_Plc_and_others_&linkInfo=F%23GB%23UK_ACTS%23num%252006_46a_Title%25&A=0.5223804615020489&bct=A&ps=null&risb=&service=citation&langcountry=GB
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 Ҍ  where a court meeting was held by electronic means, the court said it would be keen to scrutinise at the sanction 
hearing stage whether there was an actual coming together for the purposes of consultation at the court meeting. 
This would likely involve the court requiring evidence as to how the technology worked and whether there were any 
issues at the meeting (eg, difficulties for participants to hear, ask questions or express opinions at the meeting)

For further details, see News Analysis: High Court allows virtual scheme meeting to be held (Re Castle Direct Plc 
and others).

For further details on the practicalities of holding shareholder meetings during the coronavirus crisis, see Practice 
Note: Coronavirus (COVID-19)—holding general meetings and AGMs

Virtual General Meetings 

Although market practice in this area varies to some degree, it is usual on a scheme of arrangement to hold a separate 
general meeting immediately after the court meeting to pass related resolutions, eg, special resolutions to amend the 
offeree’s articles of association.

As with court meetings, the coronavirus outbreak raised legal and practical issues for companies who need to hold 
general meetings of their shareholders. To address these and other issues the government introduced the Corporate 
Insolvency and Governance Bill in the House of Commons on 20 May 2020, which amongst other things provided 
companies with greater flexibilities for holding shareholder  meetings. The Bill received Royal Assent on 25 June and the 
majority of its provisions (including those dealing with shareholder meetings) came into force on 26 June 2020.

The Corporate Insolvency and Governance Act 2020 applies retrospectively to meetings of companies and other bodies 
held on or after 26 March 2020 and introduces the following measures to facilitate companies holding general meetings 
during the coronavirus pandemic:

 Ҍ  general meetings need not be held at a particular place

 Ҍ  general meetings may be held and votes may be cast by electronic or other means

 Ҍ  general meetings may be held without a quorum of participants having to be together in one place

 Ҍ  members will not have the right to attend in person, to participate other than by voting, or to vote by particular 
means (members will however continue to have a right to vote by some means)

These temporary provisions override anything to the contrary in the company’s constitution or rules, and in any specific 
legislation.

These temporary measures are due to expire on 30 September 2020, although the government has power to extend 
this period in increments of up to three months (with a longstop date of 5 April 2021).

For further details including guidance from the Chartered Governance Institute and other City professionals on 
convening shareholder meetings during the coronavirus pandemic, see Practice Note: Coronavirus (COVID-19)—
holding general meetings and AGMs.

Panel refuses bidder’s request to invoke Material Adverse Change clause (Moss Bros offer by Brigadier 
Acquisition Company)

H1 2020 saw Brigadier Acquisition Company unsuccessfully seek a ruling from the Panel allowing it to lapse its offer for 
Moss Bros.

On 12 March 2020 the boards of Moss Bros and Brigadier, a company majority owned by Crew Clothing owner Michael 
Shina, announced the terms of a recommended offer for Moss Bros for £23m. The scheme document was published on 
8 April, but on 22 April Moss Bros announced that it had been informed by Brigadier that it was seeking a ruling from 
the Panel that it be allowed to invoke certain conditions to its offer in view of the impact that the coronavirus pandemic 
and related UK government measures were having on Moss Bros’s business.

https://www.lexisnexis.com/uk/lexispsl/corporate/document/412012/5YWN-0B53-CGXG-053M-00000-00/
https://www.lexisnexis.com/uk/lexispsl/corporate/document/412012/5YWN-0B53-CGXG-053M-00000-00/
https://www.lexisnexis.com/uk/lexispsl/corporate/docfromresult/D-WA-A-AUW-AUW-MsSWYWC-UUA-UZEYAAUUW-U-U-U-U-U-U-ACEVCVZVBZ-ACEWAWDWBZ-EVYYWWDCC-U-U/1/linkHandler.faces?psldocinfo=UK_Public_M_A_Trend_Report_update_1_January_31_March_2020&ps=null&bct=A&homeCsi=397953&A=0.0655464440341722&urlEnc=ISO-8859-1&&dpsi=0OJW&remotekey1=DOC-ID&remotekey2=0OJW_3496439&service=DOC-ID&origdpsi=0P5V
http://www.legislation.gov.uk/ukpga/2020/12/pdfs/ukpga_20200012_en.pdf
https://www.lexisnexis.com/uk/lexispsl/corporate/document/391388/5YJH-9C23-GXFD-83JM-00000-00/
https://www.lexisnexis.com/uk/lexispsl/corporate/document/391388/5YJH-9C23-GXFD-83JM-00000-00/
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The conditions that Brigadier sought to rely on were broadly:

 Ҍ  that no third party had taken any action that materially adversely affected 
the business, assets, liabilities, profits, financial or trading position or 
prospects of the Moss Bros group

 Ҍ  that no member of the Moss Bros group was unable to pay its debts and or 
had suffered certain insolvency-related events

 Ҍ  that there had been no material adverse change in the business, assets, 
financial or trading position or profits, operational performance or 
prospects of the Moss Bros group

 Ҍ  that no contingent or other liability had arisen or increased other than 
in the ordinary course of business which was reasonably likely to affect 
adversely the business, assets, financial or trading position or profits of the 
Moss Bros group

The conditions included in the scheme circular were representative of the 
wide-ranging conditions typically seen in offer documentation. However, in 
practice the ability of a bidder to invoke a condition is severely curtailed by the 
Code. Rule 13.5(a) provides that an offeror should not invoke any condition 
or pre-condition so as to cause the offer not to proceed, to lapse or to be 
withdrawn unless the circumstances giving rise to the right to invoke the 
condition or pre-condition are of material significance to the offeror in the 
context of the offer. The acceptance condition, scheme conditions and certain 
UK and EC merger control conditions and pre-conditions are not subject to this 
restriction.

The Panel’s 2001 statement on the WPP/Tempus Group bid and subsequent 
practice statement provides guidance for how the Panel applies rule 13.5(a) 
in practice. In that case the Panel refused to allow WPP to invoke a material 
adverse change condition (MAC condition) on the basis that the terrorist 
attacks in the US on 11 September 2001 had caused a material adverse 
change in Tempus’s business. Following that ruling the Panel issued a practice 
statement explaining the executive’s practice in applying Rule 13.5(a):

 Ҍ  as set out in Rule 13.5(a), the appropriate test for the invocation of a 
condition is whether the relevant circumstances upon which the offeror is 
seeking to rely are of material significance to it in the context of the offer—
which must be judged by reference to the facts of each case at the time 
the relevant circumstances arise

 Ҍ  in the case of a MAC, or similar, condition, whether the above test is 
satisfied will depend on the offeror demonstrating that the relevant 
circumstances are of very considerable significance striking at the heart of 
the purpose of the transaction

 Ҍ  while the standard required to invoke such a condition is a high one, 
the test does not require the offeror to demonstrate frustration in the 
legal sense

For further details, see Practice Note: Conditions, pre-conditions and terms to 
an offer—Invoking or waiving conditions.

These are high thresholds to cross, so it is not surprising that the Panel did not 
allow Brigadier to invoke the conditions to its offer.

The very high Takeover Code threshold 
to invoke a material adverse change 
condition has been highlighted by the 
Moss Bros takeover, where the bidder 
was unable to persuade the Takeover 
Panel that it was entitled to invoke 
the MAC condition or other specified 
conditions to lapse its offer as a result 
of the COVID-19 pandemic. A number 
of factors will likely have weighed 
against the bidder’s case. For example, 
the fact that it was clear from the Rule 
2.7 announcement that the bidder was 
aware of and had taken into account 
the short term disruption to the target 
business as a result of the pandemic 
would have been influential, coupled 
with its failure to negotiate bespoke 
conditions related to the pandemic and 
draw those conditions to the attention 
of target shareholders - relevant factors 
which are mentioned in Practice 
Statement No. 5.

Alison Smith,  
Partner, Freshfields Bruckhaus 
Deringer

The announcement that Brigadier 
Acquisition was seeking to invoke 
conditions to its offer to withdraw 
its offer for Moss Bros, was big news.  
Not only was this the first publicly 
announced attempt in almost 19 years 
to invoke an offer condition other than a 
target shareholder approval/acceptance 
condition or an EU or UK antitrust 
condition, but the Panel’s decision could 
have had important consequences for 
other bidders with live takeover offers 
who might have been considering their 
options as a result of the pandemic. 

Leon Ferera,  
Partner, Jones Day

https://www.lexisnexis.com/uk/lexispsl/corporate/document/412012/5YY5-9N83-CGXG-00SF-00000-00/linkHandler.faces?psldocinfo=Panel_prevents_bidder_from_leaving_Moss_Bros_at_the_altar&ps=null&bct=A&homeCsi=0&A=0.5204138787838097&urlEnc=ISO-8859-1&&dpsi=0OJW&remotekey1=REFPTID&refpt=CITEID_94484&service=DOC-ID&origdpsi=0S4D
https://www.lexisnexis.com/uk/lexispsl/corporate/document/412012/5YY5-9N83-CGXG-00SF-00000-00/linkHandler.faces?psldocinfo=Panel_prevents_bidder_from_leaving_Moss_Bros_at_the_altar&ps=null&bct=A&homeCsi=0&A=0.5204138787838097&urlEnc=ISO-8859-1&&dpsi=0OJW&remotekey1=REFPTID&refpt=CITEID_94484&service=DOC-ID&origdpsi=0S4D
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The Panel did not publish its reasoning for the ruling, but the following factors 
are likely to have been relevant:

 Ҍ  Brigadier announced its firm offer on 12 March 2020 when the coronavirus 
pandemic was widespread, if not yet fully developed

 Ҍ  the firm intention announcement and scheme document acknowledged 
the coronavirus situation and considered its impact on the business

 Ҍ  the scheme document did not include a bespoke coronavirus condition but 
rather contained standard ‘boilerplate’ conditions

Creditors unable to obtain undertakings as a condition to scheme  
(Amerisur Resources offer by GeoPark Group)

A recent High Court decision in the context of GeoPark’s takeover of Amerisur 
Resources is likely to be viewed by many offer parties and M&A professionals 
as a welcome limitation on the use of tactical litigation during takeover bids. 

In January 2020 a group of Columbian farmers secured an interim freezing 
injunction in the Queen’s Bench Division of the High Court against Amerisur 
Resources, an AIM-listed company that was the subject of a takeover last year 
by GeoPark group. The injunction required Amerisur to preserve £3m of its 
UK assets to meet potential liability under a claim being brought for alleged 
contamination of local waterways and wetlands emanating from Amerisur’s oil 
drilling operations and transportation of its crude oil. 

The amount frozen reflected the quantum of the claims brought by the 15 
claimants at that time plus a further 72 who by that time had signed up to 
the action but had not yet been added as claimants.  The judge granting the 
injunction took the view that the quantum of the freezing injunction could 
only reflect the claims of the actual claimants together with those who were 
imminently to be added by amendment. It could not, however, reflect the 
claims of those who might in the future be brought into the action.

At the court sanction hearing the claimants submitted that whereas the 
Queen’s Bench Division could only grant relief under the freezing order 
jurisdiction in relation to actual claimants, the Companies Court could make 
it a condition of the scheme that such an undertaking is given. This was on 
the basis that the court was required to consider the effect of the scheme of 
creditors more broadly.

The court rejected these arguments and sanctioned the scheme without 
requiring the undertakings sought. In reaching this decision the court noted 
that:

 Ҍ  the scheme itself manifestly had no effect on the interests of creditors 
whatsoever; it simply effected a change in ownership of the shares

 Ҍ  there was no ancillary arrangement that could conceivably be said to 
impact on creditors’ interests

 Ҍ  the company itself could take the steps which the claimants feared without 
a scheme and without the requirement of any court sanction

 Ҍ  the scheme, and the court’s function in relation to it, is focused primarily 
on the interest of the scheme participants; that is the members

The Panel Executive’s decision in this 
case reinforced the position that was set 
out in the ruling in the WPP and Tempus 
case. The Panel Executive’s ruling clearly 
demonstrates the inherent difficulty 
that bidders have in attempting to 
invoke generic material adverse change 
conditions in order to lapse offers. 
The position that the Panel Executive 
ultimately arrived at was expected 
when taken against the backdrop of the 
extremely high materiality threshold 
that on offeror such as Brigadier must 
attempt to satisfy in order to walk away 
from an acquisition. 

Instead of including generic, 
market-standard conditions that did not 
reference the coronavirus pandemic, 
Brigadier could have elected to proceed 
down a different path at the firm offer 
stage. Brigadier may have elected 
to include a specific condition that 
expressly referenced the impact of the 
coronavirus pandemic and brought 
that to the attention of the Moss Bros 
shareholders, particularly given the 
timing of the firm offer announcement. 
When reviewing both the firm offer 
announcement and the scheme 
document, there are references to 
the coronavirus pandemic, which is a 
clear illustration that the impact of the 
pandemic was not unforeseeable. It is 
interesting to imagine if the position 
may have been somewhat different 
had the coronavirus pandemic emerged 
following the publication of the scheme 
document by Moss Bros.

Adam Cain,  
Legal Director, Pinsent Masons
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Coronavirus (COVID-19)—competition issues

The challenges created by the coronavirus pandemic have had a significant 
impact on M&A transactions in the UK and beyond. Those proceeding 
(particularly complex deals) face delays in obtaining clearances in jurisdictions 
around the world. This is because many competition authorities have 
requested that merging parties delay the submission of filings, while others 
have temporarily extended or suspended merger deadlines or otherwise 
amended their usual procedures. Even those competition authorities 
maintaining normal operations still inevitably face difficulties in providing 
speedy clearances due to the constraints of remote working and staff 
absences, as well as difficulties contacting third parties. Some competition 
authorities temporarily suspended merger deadlines altogether. 

Ultimately, the above state of affairs has resulted in a myriad of changes 
to the merger control regimes of most competition authorities. As a result, 
LexisPSL Competition has produced a tracker summarising the actions that 
competition authorities are taking in light of the ongoing coronavirus outbreak. 
This document may be of assistance to corporate practitioners in helping them 
assess the impact of such changes on their deal timetables (see further, MJ 
merger control—competition authorities and coronavirus (COVID-19) status).

New power to intervene on public interest grounds in transactions impacting 
ability to tackle public health emergencies; lower thresholds for certain 
national security markets also to be introduced

On 21 June 2020, the government announced that three statutory instruments 
(SIs) would be laid before Parliament which will amend the Enterprise Act 
2002.

The first SI (SI 2020/627) introduced a new power which will enable the 
government to intervene on public interest grounds in transactions where 
a business that is directly involved in a pandemic response (eg a PPE 
manufacturer) finds itself the target of a takeover. This change came into force 
on 23 June 2020.

The second and third draft SIs propose to lower notification thresholds 
introduced for additional markets relevant to national security.

By way of background, in 2018 the government amended the UK merger 
control regime’s notification thresholds for the following sectors deemed 
relevant to national security:

 Ҍ  military or dual-use goods which are subject to export control

 Ҍ  quantum technology

 Ҍ  computer processing units

In these sectors, the notification thresholds were lowered as follows: 

 Ҍ  the UK turnover threshold was reduced from £70m to £1m 

 Ҍ  the UK share of supply test was amended so that it could be met if the 
target had an existing UK share of at least 25% (regardless of whether that 
share of supply would increase as a result of the merger)

After some disruption in the early 
part of the year, most competition 
authorities around the world are 
now adapting to the new normal 
and working to return to traditional 
timelines and processes. There 
does remain potential for delay 
due to backlogs as well as the need 
for authorities to focus on other 
priorities such as State aid, competitor 
collaborations and price gouging.

Nicole Kar,  
Partner, Linklaters 

https://www.lexisnexis.com/uk/lexispsl/competition/document/391332/5YFY-J473-GXFD-839K-00000-00/linkHandler.faces?psldocinfo=Coronavirus__COVID_19__global_behavioural__exemptions__legislation_and_State_aid_case_tracker&ps=null&bct=A&homeCsi=391332&A=0.5827723841195209&urlEnc=ISO-8859-1&&dpsi=0OJK&remotekey1=DOC-ID&remotekey2=0OJK_3489786&service=DOC-ID&origdpsi=0OJK
https://www.lexisnexis.com/uk/lexispsl/competition/document/391332/5YFY-J473-GXFD-839K-00000-00/linkHandler.faces?psldocinfo=Coronavirus__COVID_19__global_behavioural__exemptions__legislation_and_State_aid_case_tracker&ps=null&bct=A&homeCsi=391332&A=0.5827723841195209&urlEnc=ISO-8859-1&&dpsi=0OJK&remotekey1=DOC-ID&remotekey2=0OJK_3489786&service=DOC-ID&origdpsi=0OJK
https://www.legislation.gov.uk/uksi/2020/627/contents/made
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The second and third draft SIs apply these lower notification thresholds to 
enterprises falling within the following sectors of the economy deemed central 
to national security:

 Ҍ  artificial intelligence

 Ҍ  cryptographic authentication technology

 Ҍ  advanced materials 

These amendments will enter into force once approved by Parliament and 
following an interim period, a process expected to be completed within 
two to three months (based on previous amendments) (see News Analysis: 
Government to introduce new public interest category and lower notification 
thresholds for further national security markets).

The lowering of thresholds in the above markets is seen as an interim step, 
which allows the UK greater control over transactions involving sensitive 
markets pending the creation (through primary legislation) of a more developed 
FDI-style notification and approval regime in the UK. Such a regime was 
proposed in 2018, and a National Security and Investment (NS&I) Bill, which 
will set up the new FDI regime, was announced last year. The NS&I Bill is 
currently expected to be published and presented to Parliament later this year.

The new rules apply to investments 
(including acquisitions of minority, as 
well as controlling stakes) in businesses 
that are critical to the UK’s ability to 
combat, and to mitigate the effects 
of, a public health emergency – this 
represents a significant widening of the 
scope for government intervention in 
acquisitions of UK targets - ahead of the 
more wide ranging reforms expected in 
the National Security and Investment 
Bill, which is due to be published shortly. 
This major new legislation is expected to 
create a new national security screening 
mechanism which will be separate from 
the UK merger control regime and will 
capture a wide class of acquisitions 
of UK entities and assets (including 
intellectual property), regardless of their 
turnover or market share.  

Bidders will need to engage with 
government departments and other key 
stakeholders at the earliest opportunity 
and consider how public interest 
concerns could be addressed, including 
through remedies or undertakings. 
Given the government’s desire to protect 
UK companies from what it may see as 
opportunistic or exploitative approaches 
from foreign investors, UK companies in 
a range of critical sectors may be able 
to rely on the government’s support in 
fending off unwanted takeovers.

Alison Smith,  
Partner, Freshfields Bruckhaus 
Deringer

https://www.lexisnexis.com/uk/lexispsl/competition/document/391328/6066-Y6K3-CGXG-0026-00000-00/Government_to_introduce_new_public_interest_category_and_lower_notification_thresholds_for_further_national_security_markets
https://www.lexisnexis.com/uk/lexispsl/competition/document/391328/6066-Y6K3-CGXG-0026-00000-00/Government_to_introduce_new_public_interest_category_and_lower_notification_thresholds_for_further_national_security_markets
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The new regime introduces a new 
complexity into the deal clearance 
process, with the possibility of 
parallel reviews, with potentially 
inconsistent outcomes. A whole new 
set of transactions, that currently fall 
below merger control thresholds, will 
require clearance. Those deals that 
are subject to both national security 
vetting and merger control review will 
face separate processes and timetables. 
This will increase uncertainties around 
deliverability.

Simon Wood,  
Partner, Addleshaw Goddard

These proposed reforms are 
indicative of a wider view amongst 
parliamentarians that there are 
potential national security issues 
in respect of foreign ownership of 
technology providers which operate in 
extremely sensitive areas of the UK’s 
economy. There are a number of Code 
transactions in recent times which have 
experienced governmental interventions 
in these particularly sensitive areas of 
the economy, as was witnessed in the 
context of the acquisition of GKN plc by 
Melrose Industries PLC (which attracted 
widespread parliamentary scrutiny), 
the acquisition of Inmarsat plc by the 
private equity-led consortium Connect 
Bidco as well as the acquisition of the 
defence manufacturer Cobham plc by 
Advent International. 

Market commentators will be intrigued 
to see if there is any impact upon the 
Code in the future as a consequence of 
this clear move by the UK government 
to try and address the potential risk that 
there `may be unwelcome purchasers 
of companies in sensitive elements of 
the UK economy. It will be interesting 
to see if these reforms ultimately lead 
to the creation of an independent 
foreign investment regime in the UK 
in the future to mirror the experience 
of other countries. This would clearly 
have a consequential impact on Code 
transactions, particularly in terms 
of the timeframes to successfully 
execute them.

Adam Cain,  
Legal Director, Pinsent Masons

The recent rushed amendments to the 
Enterprise Act 2002, are yet another 
step towards the introduction of the 
“UK-CFIUS” regime which has been 
trailed by the Government nearly four 
years ago in September 2016 and which 
the market is “eagerly” awaiting. Since 
that time the threat landscape has 
certainly changed .The new regime is 
expected to be revealed later this year 
and there are suggestions from some 
quarters that the framework which will 
be presented will be somewhat different 
(and potentially more onerous) than set 
out in the 2018 White Paper.

Selina Sagayam,  
Partner, Gibson Dunn 
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JD Sports/Footasylum

On 6 May 2020, the CMA issued its final report in relation to its phase 
2 investigation into the completed acquisition by JD Sports Fashion of 
Footasylum. The CMA found that the transaction had resulted, or may be 
expected to result, in a substantial lessening of competition (SLC) in the supply 
of sport-inspired casual footwear and apparel products sold in stores and 
online. As a result, the CMA decided to prohibit the transaction in its entirety.

There are a number of interesting points to note about this transaction from 
an M&A perspective. Firstly, this is the first time since the CMA’s formation 
in 2014 that it has referred to phase 2 a completed transaction subject to the 
Code. Secondly, as the UK operates a non-suspensory regime, JD Sports was 
able to complete its acquisition of Footasylum without first receiving approval 
from the CMA. This meant that the CMA imposed hold separate orders on 
both businesses to keep them apart throughout the duration of its review. 
Thirdly, the CMA relied on a range of evidence to reach its conclusion that JD 
Sports/Footasylum were close competitors, but gave particular weight to its 
instore survey run during the phase 2 process. Customer surveys along with 
internal documents are playing an ever-increasing role as a source of evidence 
in merger investigations in the UK.

Just Eat/Takeaway.com

On 23 April 2020, the CMA cleared the completed acquisition of Just Eat 
by Takeaway.com following a phase 1 investigation, concluding that the 
transaction would not result in an SLC. Again, there some points worth 
highlighting about this transaction from an M&A perspective. 

The first concerns the CMA’s process. The CMA announced that it was 
investigating the deal on 24 January 2020, just days before the deal was 
due to close. The CMA then imposed an interim enforcement order (IEO) on 
Takeaway.com and Just Eat the day before closing, preventing the parties from 
integrating the two businesses until the CMA’s investigation was complete or 
the IEO was otherwise lifted. This was despite the fact that a briefing paper 
had been submitted several months before, at which point the CMA had 
indicated that it had no further questions on the deal.

Secondly, the CMA’s willingness to review a deal where the parties had no 
overlapping activities in the UK. Currently, only Just Eat is active in the UK. 
Takeway.com was previously active in the UK but exited in 2016 with an 
overall loss (following revenues of only £76,000 in 2016). However, the CMA 
indicated that it was investigating the possibility that Takeaway.com would 
have re-entered the UK market if the merger hadn’t happened and would, 
therefore, compete with Just Eat.

Thirdly, the speed of clearance. Following an approximately three-month 
investigation during which the businesses could not integrate, the CMA 
cleared Takeaway’s acquisition of Just Eat on 23 April 2020, 26 days ahead of 
the Phase 1 statutory deadline. It is unusual for the CMA to issue a clearance 
decision so early but the CMA had found no evidence to support its theory 
of harm that Takeaway.com would have re-entered the UK market for online 
food delivery absent its acquisition of Just Eat. The timing was also interesting 
because the CMA had just the week before provisionally cleared Amazon’s 
acquisition of a 16% stake in Deliveroo, but has since revised those provisional 
findings to clear the deal on competition grounds.

Many found the CMA’s decision in this 
case surprising given Footasylum’s low 
market share and weakened financial 
position, the strength of key suppliers 
in this market (such as Nike and adidas) 
and the number of competitors that 
both JD Sports and Footasylum face. 
The decision is currently being appealed.

Nicole Kar,  
Partner, Linklaters 

The Takeaway.com/Just Eat 
investigation shows the CMA’s appetite 
to probe ‘potential competition’, even 
absent any pre-merger overlaps, where 
the parties operate in adjacent product 
or geographic markets, particularly 
in certain sectors (including tech and 
pharma).

Nicole Kar,  
Partner, Linklaters

The voluntary nature of the UK regime, 
under which companies do not need 
to seek CMA approval before closing, 
means that the CMA has the power to 
intervene when the deal has already 
gone through, as exemplified by JD 
Sports/Footasylum and Takeaway.
com/Just Eat. In both cases, the CMA 
began its investigation after the offers 
had been declared unconditional as to 
acceptances, highlighting the risks of 
not having a CMA condition.

Dominic Ross,  
Partner, White & Case
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